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WAR AND THE LAW OF NATIONS IN THE TWENTIETH 
CENTURY 


Gentlemen: The address that I am to make, in response to the gracious 
invitation of our eminent President, on this too burning and too present 
subject, will be a very simple and a very modest endeavor. Do not 
expect a doctrinal study, an exposition, or a critical appreciation of the 
conduct of the belligerents in the struggle that is being so desperately 
waged on both sides. The time has not yet come to pass reasoned judg- 
ment upon the acts which have been committed by certain belligerents 
and which are of such a nature as to humiliate us as men and to distress 
us as Frenchmen. I am speaking here in the name of the Institute as a 
whole. In addition, the Academy of Moral and Political Sciences, which 
is particularly well qualified in such matters by reason of the nature of 
its studies, has expressly commissioned me, as one of its members, to lay 
before you its protest against these abominable acts. Can it be possible 
that mankind, whom we have considered civilized through the efforts 
of many centuries, has come to such a pass? I do not wish to say any- 
thing of a polemical nature, which is not in keeping in this place and at 
this time. I wish to confine myself to statements of a purely legal char- 
acter. The brevity of the exposition may incline you to excuse its dry- 
ness. 

War is a series of acts of violence by means of which each belligerent 
endeavors to subject the other to his will. It is to be noted, more- 
over, that material force is not alone involved in the struggle; moral 
and intellectual energy and the spirit of devotion in non-combatants 
also come into play. The entire nation must in various ways take part 
in the struggle and exert its influence upon the result. 

Are belligerents, when committing acts of violence, subject to laws, 
and are there legal rules to be observed? For the present purpose it is 


1 Translated by George D. Gregory from the French original delivered at a meet- 
ing of the Institute of France, October 26, 1914, and published in the Journal Offciel 


of November 2, 1914, 
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sufficient to state that such rules exist in fact, without trying to discover 
their scientific foundation. I merely wish to say that the fact that we 
are more irritated by an act which we consider unjust and which we 
do not hesitate to call a crime, than by a normal act of war, even though 
the latter brings serious consequences in its train for persons and prop- 
erty, proves that we are conscious of the existence of veritable law be- 
tween peoples, in spite of the violent struggle in which they are engaged. 
The summary execution of an unoffending citizen by a belligerent moves 
us more than the death of hundreds of soldiers in a regular engagement. 
This does honor to human nature. 

Little by little a customary law of war has been formed,—that is to 
say, a series of practices, of rules tacitly accepted by the world in gen- 
eral, constituting rights and obligations for belligerents. Various govern- 
ments undertook to adopt a certain number of these rules by incorporat- 
ing them in their military regulations. The provisions were generally 
few and rather short, because the traditional spirit of professional armies 
was counted on to complete them. That, however, was not sufficient 
for improvised armies, which, lacking traditions, needed precise and 
detailed rules. Without this observation, it would not be understood 
why it is that we owe the initiative in the drawing up of detailed regula- 
tions for guidance in warfare to a country which, though non-military, 
suddenly found itself engaged in a great war. The Instructions of 1863 
for the Armies of the United States in the Field, notwithstanding the 
just criticisms which may be made with regard to their form and sub- 
stance, have rendered a great service, by showing that it was possible 
to subject the conduct of armies to precise rules. But it must be noted 
that these instructions were issued by a single government, that they 
bound its armies alone, and that they could, moreover, be modified at 
any time by the government that promulgated them. If their provisions 
were disregarded by those to whom they were addressed, the offenders 
were accountable only to their superiors, and, in the last analysis, to the 
American Government. There was no international obligation with 
respect to the other belligerent. 

For more than forty years the efforts of the governments, aided by 
public opinion and by the action of jurists and of learned societies, have 
been directed toward the establishment of precise rules of a conven- 
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tional character for the conduct of belligerents. I shall indicate the 
stages of the road that has been traveled. 

To begin with, I shall mention, as the first manifestation in this sense, 
the celebrated Geneva Convention of August 22, 1864, on the subject 
of soldiers wounded on the field of battle. Called into being by a great 
humanitarian impulse, it was drawn up somewhat hastily and was 
defective in many respects. Signed at the outset by a small number of 
States,—by France among the first—it has been accepted by nearly all 
the States of the world in turn, and in spite of numerous infringements, 
it has rendered very great service. It has been replaced by a convention 
dated June 6, 1906, likewise signed at Geneva, as the result of a confer- 
ence in which more than thirty States were represented by diplomats, 
physicians, soldiers, and jurists; that is to say, by men possessing the 
necessary qualifications to pass upon complicated questions. 

Then comes a declaration signed at St. Petersburg on December 11, 
1868, which has a limited object but is of interest because of the general 
ideas formulated in its preamble, and which reads as follows: 


Considering that the progress of civilization should have the effect of 
alleviating as much as possible the calamities of war; 

That the only legitimate object which states should endeavor to ac- 
complish during war is to weaken the military force of the enemy; 

That for this purpose, it is sufficient to disable the greatest possible 
number of men; 

That this object would be exceeded by the employment of arms which 
uselessly aggravate the sufferings of disabled men, or render their death 
inevitable; 

That the employment of such arms would therefore be contrary to 
the laws of humanity; 

The contracting parties engage, mutually, to renounce, in case of 
war among themselves, the employment, by their military or naval 
forces, of any projectile of less weight than four hundred grammes, which 
is explosive, or is charged with fulminating or inflammable substances. 


This declaration was accepted by a large number of States, which 
are thus obligated to one another. It is curious to note that the declara- 
tion containing the foregoing affirmations was not formulated by jurists 
or philosophers, but at a conference composed exclusively of military 
men, at which France was represented by Commander Miribel. 

Russia, which had taken the initiative in the revision of the laws of 
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naval warfare by the famous Declaration of Armed Neutrality of 1780, 
due to the Great Catherine, who had brought about the signing of 
the Declaration of which I have just spoken wherein certain general 
views on war were expressed, also took the initiative on another occasion, 
with important results. Russia was responsible for the meeting of the 
conference of 1874 at Brussels, in which all the European States were 
represented by diplomats, military men, and a few jurists. One of 
the latter, then at the beginning of his career, was destined to make 
a brilliant name for himself and to become one of the foreign associate 
members of our Academy,—the celebrated Professor Frederick de Mar- 
tens. The memories of the Franco-German War were still fresh and 
all wished to avoid a repetition of events which had brought forth 
complaints from all sides. Differences arose, especially between the 
representatives of large States and those of the smaller States. The 
only result reached was the “ Draft of an international declaration con- 
cerning the laws and customs of war.”’ This draft, in nowise obligatory, 
nevertheless exerted considerable influence upon theory and practice. 
Upon the outbreak of war with Turkey in 1877, Russia declared that 
its armies would conform to the prescriptions of this draft. Many 
of these prescriptions have passed into the military regulations of a 
certain number of countries. 

At the First Peace Conference the rules prepared by the Brussels 
Conference at 1874 were adopted. After the lapse of twenty-five years 
ideas had ripened and opposition had been attenuated. I do not be- 
lieve that I exaggerate when I say that success was in large measure 
due to the ability of Mr. de Martens. 

Twenty-six States were represented at The Hague in June, 1899. 
A special committee was charged with the preparation of regulations on 
the laws and customs of war on land, taking the Brussels draft of 1874 
as the basis of discussion. An agreement was reached after careful 
deliberation, in which distinguished general officers—notably of Ger- 
many, England, France, and Russia—took part. This agreement was 
stated in a Convention, to which Regulations are annexed. ‘‘The High 
Contracting Parties shall issue instructions to their armed land forces, 
which shall be in conformity with the Regulations respecting the laws 
and customs of war on land, annexed to the present Convention,” says 
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Article 1 of the Convention. This somewhat complicated form was 
adopted in order to remove certain scruples; it does not detract in any 
way from the binding force of the provisions of the Regulations, as 
follows from the text itself, and, in particular, from the explanations 
made at the Conference. General Sir John Ardagh had expressed the 
opinion that the governments, even if they adhered to the projected 
declaration, would reserve to themselves full liberty to accept or to 
modify the articles of the declaration, which should only have the force of 
a recommendation and nothing more. There would not, then, have been 
any real advance over the Brussels draft. Accordingly, this view was 
dismissed by President de Martens. It is a question, he said, of forming 
a mutual insurance society against the abuse of force in time of war. 
-This society nations are free to join or not to join; but it must have laws 
which its adherents shall observe. He insisted further that the vital 
interests of peaceful and unarmed peoples must not be abandoned to the 
chances of war reasons (raison de guerre) and of the law of nations. His 
conclusion was as follows: “Adhesion to the Regulations implies ac- 
ceptance by each State of a set of legal rules limiting, with regard to 
foreign territory or subjects, manifestations of the power that the for- 
tunes of war may have put into its hands.”’ 

The spirit of the agreement reached on the subject of the conduct of 
war is further revealed in the preamble of the Convention, which I deem 


it advisable to quote here: 


The Sovereigns and Heads of States, 

Considering that, while seeking means to preserve peace and prevent 
armed conflicts among nations, it is likewise necessary to have regard 
to cases where an appeal to arms may be caused by events which their 
solicitude could not avert; 

Animated by the desire to serve, even in this extreme hypothesis, 
the interests of humanity and the ever increasing requirements of civili- 
zation; 

Thinking it important, with this object, to revise the laws and general 
customs of war, either with the view of defining them more precisely, or 
of laying down certain limits for the purpose of modifying their severity 
as far as possibie; 

Inspired by these views which are enjoined at the present day, as 
they were twenty-five years ago at the time of the Brussels Conference 


in 1874, by a wise and generous foresight; 
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Have, in this spirit, adopted a great number of provisions, the object 
of which is to define and govern the usages of war on land. 

The negotiators did not claim to have provided for all contingencies, 
but “until a more complete code of the laws of war is issued, the High 
Contracting Parties think it right to declare that in cases not included 
in the Regulations adopted by them, populations and belligerents re- 
main under the protection and empire of the principles of international 
law, as they result from the usages established between civilized nations, 
from the laws of humanity, and the requirements of the public con- 
science.” 

I have entered into these details in order to make perfectly clear the 
circumstances under which the rules were adopted, which should govern 
belligerents in land warfare, and the care with which they were drawn 
so as to take into account the various interests at stake. They are not 
an improvisation passed under the pressure of immediate circumstances; 
they are the result of slow and patient elaboration, and the presence of 
delegates representing great military Powers like Germany and Russia 
is a genuine guarantee that the interests of belligerents were not lost 
sight of in the pressure of humanitarian motives. There was, therefore, 
on the part of the States which signed and ratified the Convention, a 
solemn engagement, made with full knowledge, which is binding, like 
one’s plighted word, upon all those who do not hold that all treaties 
are mere “scraps of paper.” 

At the Second Peace Conference in 1907, the Regulations of 1899 were 
revised. The provisions of the latter were recognized as satisfactory 
as a whole, and the revisers confined themselves simply to retouching 
without material changes. The number of signatories increased, for 
the Conference of 1907 included delegates from forty-four States. The 
present belligerents are all bound by the Convention and the Regula- 
tions of 1907. Germany is therefore obligated, with respect to its 
enemies, by all the provisions I am about to quote. 

In the interval between the two Peace Conferences there had occurred 
an incident relating to this subject, which ought to be mentioned. In 
1902, the General Staff of the German Empire published a pamphlet 
entitled Kriegsbrauch im Landkriege (which was translated into French 
under the title of Les lois de la guerre continentale [Laws of Land War- 
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‘ fare], by Paul Carpentier), and there was no little surprise on learning 
that, in the eyes of the German General Staff, the Hague Regulations 
appeared to have no binding force, since, if occasion demands, the pro- 
visions of these Regulations are put upon the same footing as those of 
the Brussels draft. After having spoken with scorn of the humanitarian 
attempts to bring about the evolution of the usages of war in a direction 
opposite to that of the very object of war, the editor of the Manual 
said in his Introduction that these efforts had already obtained moral 
recognition in the Geneva Convention and at the Brussels and Hague 
Conferences. That remark was hardly in accord with the engagement 
made by Germany three years before. It could not be overlooked by 
the delegates to the 1907 Conference, and there was talk of asking the 
Germans to explain themselves on the tendencies of the Manual, when 
‘there occurred a little coup de théatre. The German Delegation pre- 
sented a provision, the object of which was to sanction the prescriptions 
of the Regulations. This provision which, slightly amended, became 
Article 3 of the Convention, is as follows: 


A belligerent party which violates the provisions of the said Regula- 
tions shall, if the case demands, be liable to pay compensation. It shall 
be responsible for all acts committed by persons forming part of its 
armed forces. 


The Regulations are binding, since the party who disregards them is 
obliged to repair the injury caused by such violation. The Conference 
took into consideration the fact that the provisions of the Regulations 
in question must be observed, not only by the commanding officers of 
belligerent armies, but by all officers, non-commissioned officers, and 
soldiers in general. That is why the Conference extended to the law of 
nations, in all cases of infringement, the principle of private law, ac- 
cording to which the principal is responsible for the acts of his repre- 
sentatives and agents. (Art. 1384, French Civil Code). 

Such, then, is the origin of the provisions I shall have occasion to 
bring before you; and if I have entered somewhat into detail, I have 
done so in order to avoid the necessity of recurring to the authority 
they must be conceded to possess. They are provisions passed after 
mature deliberation by the society of civilized peoples, which they have 
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formally bound themselves to respect, and which cannot be likened to 
stipulations imposed by force to satisfy the selfish interests of a con- 


queror. 
I have no thought to mention all the rules concerning the conduct of 


armies; I desire merely to pick out those that seem to be of special in- 
terest in the present circumstances. 

The very first prescription laid upon belligerents is that they shall 
carry on their operations only in their own territory and shall respect 
States that intend to remain neutral. It would seem to be useless to 
state this in express terms. Nevertheless the Hague Convention con- 
cerning the rights and duties of neutral Powers says in its first article: 

“The territory of neutral Powers is inviolable.”’ 

There are two kinds of neutral States: those that are neutral of their 
own free will, and those that are neutral by virtue of a convention stipu- 
lating that they shall remain perpetually in this condition. The aim of 
perpetual neutralization is to bar from strategic points those Powers 
between which war may arise. An inoffensive State is placed at these 
points in such a situation as to put the frontiers of its neighbors in a posi- 
tion of security. As the writers say (for example, Funck-Brentano and 
Sorel), the Powers have acted in a wise and politic manner in limiting 
their field of battle and increasing the difficulties of war. 

This neutrality is ordinarily guaranteed; that is to say, the States 
taking part in its establishment promise not only to respect it, but also 
to see that it is respected. 

Three States enjoy this status, by virtue of treaties which I shall cite. 


SWITZERLAND 


The Powers assembled at the Congress of Vienna declared on March 
20, 1815, “that the general interest demands that the Helvetic States 
should enjoy the benefit of perpetual neutrality.” By a declaration 
drawn up at Paris, November 20, 1815, in the names of Austria, France, 
Great Britain, Portugal, Prussia and Russia, “the Powers who signed 
the Declaration of Vienna of March 20 declare, by this present act, their 
formal and authentic acknowledgement of the perpetual neutrality of 
Switzerland, and they guarantee to that country the integrity and in- 
violability of its territory in its new boundaries.” 
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BELGIUM 


When the question arose of separating Belgium from Holland after the 
revolution of 1830, it was thought wise to make a neutral State of the 
new kingdom. The Treaty of London of November 15, 1831, between 
Austria, Belgium, France, Great Britain, Prussia, and Russia, contains 
the following provisions: 

Art. 7. Belgium, within the limits specified in Articles 1, 2, and 4, 
shall form an independent and perpetually neutral State. It shall be 
bound to observe such neutrality towards all other States. 

Art. 26. The courts of Great Britain, Austria, France, Prussia, and 
Russia guarantee to His Majesty the King of the Belgians the execution 
of all the preceding articles. 


This guarantee engagement was renewed in the Treaties of London 
‘of August 19, 1839, which definitively settled the status of Belgium, in 
concert with the King of the Netherlands. 

Just the other day I was running through the procés-verbaux of the 
Hague commission containing the discussion of the Regulations, and in 
a speech of Mr. Beernaert, the eminent Belgian statesman, whom we 
have numbered among our foreign associate members, I found the fol- 
lowing remarks bearing upon the status of small States in general from 
the viewpoint of the rules of occupation: “As to Belgium, it is, as you 
know, in a special situation. It is neutral, and its neutrality is guaran- 
teed by the great Powers, notably by our powerful neighbors. We can- 
not, therefore, be invaded.”’ (Session of June 6, 1899). Our eminent 
colleague still believed in the force of treaties. 


LUXEMBURG 
According to the Treaty of London of May 11, 1867: 


The Grand Duchy of Luxemburg, within the limits determined by the 
act annexed to the treaties of the 19th April, 1839, under the guarantee 
of the courts of Great Britain, Austria, France, Prussia, and Russia, 
shall henceforth form a perpetually neutral State. 

It shall be bound to observe the same neutrality towards all other 
States. 

The high contracting parties engage to respect the principle of neu- 


trality stipulated by the present article. 
That principle is and remains placed under the sanction of the collec- 
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tive guarantee of the Powers signing parties to the present treaty, with 
the exception of Belgium, which is itself a neutral State. (Art. 2) 


The signatory Powers are Austria-Hungary, France, Great Britain, 
Italy, Prussia and Russia. 

I shall pass on to the principal prescriptions of the Hague Regulations, 
in so far as the conduct of belligerents is concerned. 

The fundamental rule is laid down in Article 22: 


The right of belligerents to adopt means of injuring the enemy is not 
unlimited. 


This, we may say, is the essence of the law of war in the twentieth 
century. Limitations are placed upon the employment of force in so far 
as it would constitute an act of barbarity or of treachery. The prohibi- 
tions adopted are based upon one of these two conceptions. 

There are some prohibitions resulting from special conventions, like 
the Declaration of St. Petersburg, mentioned above, and the Hague 
Declaration prohibiting 


The use of bullets which expand or flatten easily in the human body, 
such as bullets with a hard envelope which does not entirely cover the 
core, or is pierced with incisions. 


This refers to the famous dum-dum bullets. I shall mention likewise 
a declaration concerning ‘‘the use of projectiles, the object of which is 
the diffusion of asphyxiating or deleterious gases.” 

It is forbidden generally: 


To employ arms, projectiles, or material calculated to cause unneces- 
sary suffering. (Art. 23, e) 


This is a development of the initial idea of the Declaration of St. 
Petersburg. We must not return evil for evil. 

Article 23 enumerates a series of prohibitions referring to acts that 
may be characterized as barbarous, even though it is at times difficult 
to distinguish the cruelty that is inherent in all acts of war from the 
barbarity that we would like to do away with. It is especially forbidden: 


(a) To employ poison or poisoned weapons; 
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(ce) To kill or wound an enemy who, having laid down his arms, or 
having no longer means of defense, has surrendered at discretion; 
(d) To declare that no quarter will be given. 


Article 4, paragraph 2, says that prisoners must be humanely treated. 

There are certain individuals among those who fall into the hands of 
the enemy, who should receive special attention; namely, the wounded, 
with whom international law first concerned itself. The general prin- 
ciple laid down by the Geneva Convention of 1906 is very clear in regard 
to them: 

Officers, soldiers, and other persons officially attached to armies who 


are sick or wounded shall be respected and cared for, without distinction 
of nationality, by the belligerent in whose power they are. (Art. 1) 


_ Article 28 of the same Convention provides that: 


In the event of their military penal laws being insufficient, the signa- 
tory governments also engage to take, or to recommend to their legis- 
latures, the necessary measures to repress, in time of war, individual 
acts of pillage and ill treatment of the sick and wounded of the armies. 


The laws of France impose severe penalties on individuals who com- 
mit such abominable acts. (See revised Article 249 of the Code of Mili- 
tary Justice) 

In the interest of the wounded, special protection is assured to estab- 
lishments in which they are received and to the persons who care for 
them: 

Mobile sanitary formations (7. e., those which are intended to accom- 
pany armies in the field) and the fixed establishments belonging to the 
sanitary service shall be protected and respected by belligerents. (Art. 6) 

The personnel exclusively charged with the removal, transportation, 
and treatment of the sick and wounded, as well as with the administra- 
tion of sanitary formations and establishments, and the chaplains at- 
tached to armies, shall be respected and protected under all circum- 
stances. If they fall into the hands of the enemy, they shall not be 
treated as prisoners of war. (Art. 9) 


One of the most violent methods employed in war is bombardment, 
which, as a result of the progress made in artillery, has become the most 
terrible arm in the hands of a belligerent. Here again international law 
has seen fit to bring a certain amount of mitigation to bear. 

First of all, what places may be bombarded? 
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The attack or bombardment, by whatever means, of towns, villages, 
dwellings, or buildings which are undefended is prohibited. (Art. 25 of 


the Regulations) 


The same principle is formulated in a Convention relating to bombard- 
ment by naval forces. 

An explanation is necessary in regard to the words ‘“‘by whatever 
means.”’ They were introduced in 1907 at the request of the French 
Delegation, to cover the case of bombardment by balloons. In 1899 
the Conference had adopted a Declaration forbidding, for five years, 
the “launching of projectiles and explosives from balloons, or by other 
new methods of a similar nature.’”” This Declaration had expired at the 
time of the 1907 Conference. It was proposed to renew it. France 
was opposed to this, but its delegates explained that it was not their 
understanding that belligerents should be permitted to do, by means 
of balloons, what they had no right to do by any other means. A forti- 
fied place may be attacked with cannon; it may be attacked by balloons. 
A place or buildings which are not defended may not be attacked; they 
may not be attacked by balloons any more than with cannon, as the 
proposed modification of Article 25 will indicate: 


The officer in command of an attacking force must, before commence- 
ing a bombardment, except in cases of assault, do all in his power to 
warn the authorities. (Art. 26) 


The provision clearly applies to all bombardments by any means 


whatever. 


In sieges and bombardments all necessary steps must be taken to 
spare, as far as possible, buildings dedicated to religion, art, science, or 
charitable purposes, historic monuments, hospitals, and places where 
the sick and wounded are collected, provided they are not being used 
at the time for military purposes. 

It is the duty of the besieged to indicate the presence of such buildings 
or places by distinctive and visible signs, which shall be notified to the 


enemy beforehand. (Art. 27) 


The same provision occurs in the Convention respecting bombard- 
ment by naval forces, which Convention merely indicates, in addition, 
the visible signs to designate protected buildings. 
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International law, therefore, did not fail in foresight here. 
We must add the general provision by which it is forbidden 


To destroy or seize the enemy’s property, unless such destruction or 
seizure be imperatively demanded by the necessities of war. (Art. 23, g) 


The same idea constantly recurs, because it is essential: to wit, even 
in war we must not return evil for evil. 
As to treacherous methods, it is forbidden 


To kill or wound treacherously individuals belonging to the hostile 
nation or army. (Art. 23, b) 

To make improper use of a flag of truce, of the national flag, or of 
the military insignia and uniform of the enemy, as well as the distinctive 
badges of the Geneva Convention. (Art. 23, f) 


Everything that involves the breaking of one’s word constitutes 
treachery, which is forbidden, as distinct from ruses of war, which are 
considered legitimate. (Art. 24). 

Perhaps the most delicate matters to regulate are the relations be- 
tween belligerents and the civil population. They were long left to the 
will of the victor, and the worst outrages were committed with respect 
to persons and property. Jean Jacques Rousseau had indeed declared 
that war was a relation between State and State, and that private per- 
sons should, as far as possible, be protected from hostilities. It was a 
long time before this philosophic conception accomplished practical 
results. The Hague Regulations take this conception into consideration 
by means of provisions which would greatly mitigate the evils of war if 
faithfully observed: 


It is forbidden to compel the inhabitants of occupied territory to 
swear allegiance to the hostile Power. (Art. 45) 


The fact that a territory is occupied is not in itself sufficient to destroy 
the sovereignty of the invaded State, and therefore release the inhabit- 
ants from their allegiance to their lawful sovereign. 


Family honor and rights, the lives of persons, and private property, 
as well as religious convictions and practice, must be respected. 
Private property cannot be confiscated. (Art. 46) 
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The Powers represented at the Peace Conferences were anxious to 
proclaim emphatically that private property should be respected in land 
warfare. Moreover, they were not afraid to repeat themselves. Aside 
from the last provision, which contemplates above all enemy authority, 
they declared themselves on the subject of pillage, which is rather the 
act of individuals: 


Pillage is formally forbidden. (Art. 47) 
The pillage of a town or place, even when taken by asgault, is pro- 


hibited. (Art. 28) 
{It is forbidden] To declare abolished, suspended, or inadmissible in 
a court of law the rights and actions of the nationals of the hostile party. 


(Art. 23, h) 


The property of the enemy State naturally cannot enjoy the same 
immunity. This does not, however, mean that all the movable property 
of the State may be validly seized. Article 53 of the Regulations specifies 
the right of the belligerent in this respect: 


An army of occupation can only take possession of cash, funds, and 
realizable securities which are strictly the property of the State, depots 
of arms, means of transport, stores and supplies, and, generally, all 
movable property belonging to the State which may be used for mili- 


tary operations. (Art. 53, para. 1) 


In this connection we must further call attention to Article 56, which 
is of particular interest at the present time: 


The property of municipalities, that of institutions dedicated to re- 
ligion, charity and education, the arts and sciences, even when State 
property, shall be treated as private property. 

All seizure of, destruction or wilful damage done to institutions of 
this character, historic monuments, works of art and science, is forbidden, 
and should be made the subject of legal proceedings. (Art. 56) 


Unfortunately I can only repeat from memory a provision adopted by 
a large majority of the Conference of 1907, which equity would seem to 
demand, but which Germany and Austria-Hungary did not support. 
It is the provision of Article 44, which forbids a belligerent ‘to force the 
inhabitants of territory occupied by it to furnish information about the 
army of the other belligerent, or about its means of defense.”’ 
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The military authorities are not always able to procure amicably what 
is required for the army. They resort to measures of constraint, which 
are called requisitions, and which are employed in national as well as in 
enemy territory. The Hague Regulations provide only for the latter, 
and this is how it tried te curb the exactions of the occupying Power: 


Requisitions in kind and services shall not be demanded from munici- 
palities or inhabitants except for the needs of the army of occupation. 
They shall be in proportion to the resources of the country, and of such 
a nature as not to involve the inhabitants in the obligation of taking 
part in military operations against their own country. 

Such requisitions and services shall only be demanded on the authority 
of the commander in the locality occupied. 

Contributions in kind shall as far as possible be paid for in cash; if 
not, a receipt shall be given and the payment of the amount due shall be 
made as soon as possible. (Art. 52) 


In the matter of pecuniary contributions, which have given rise to so 
many abuses and which in the past were considered as taking the place 
of pillage, there was likewise an effort to reduce them to an acceptable 


degree: 


If, in addition to the taxes mentioned in the above article, the occu- 
pant levies other money contributions in the occupied territory, this 
shall only be for the needs of the army or of the administration of the 


territory in question. (Art. 49) 


The object, therefore, of the provision is to do away with contribu- 
tions whose purpose is to enrich the occupying Power or to bring pres- 
sure to bear upon the inhabitants. 

Finally, the Regulations have in view another abuse, which has fre- 
quently given rise to the worst kind of outrages. A belligerent has often 
held municipalities responsible for real or alleged acts committed by 
individuals, on the ground that the acts had taken place in their terri- 
tory, or that those guilty of them were natives of these municipalities. 
As a result of this responsibility, excessive pecuniary contributions have 
been exacted as fines, and there have even been summary executions of 
a certain number of inhabitants. This responsibility was especially 
revolting when the acts had been committed by soldiers of the regular 
army. It seemed as if the municipalities were expected to protect the 
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enemy of their country against their own nationals. Article 50 was 
drawn up in such a way as to condemn abuses of this kind and to prevent 
their recurrence, if honorable enemies keep their word as given at The 


Hague: 


No general penalty, pecuniary or otherwise, shall be inflicted upon the 
population on account of the acts of individuals for which they cannot 
be regarded as jointly and severally responsible. 


I have thus concluded my review of the prescriptions relating to the 
conduct of war, which I desired to submit to you. 

These texts are impressive by their terseness, because they are based, 
not upon pure speculations, as is often the case with legal texts, but upon 
facts, too real, too present, and so terrible that they are unbelievable; 
and the most conclusive evidence is necessary to convince us of their 
truth. It is not without a profound feeling of sadness that I have gath- 
ered together texts, in the elaboration of which I had the honor to take 
part, and which recall so many eminent men who felt convinced, as I 
did, that we had caused civilization to take a real step forward. Our dis- 
appointment is too cruel. While we expected and had reason to expect 
individual violations, no one dreamed of a general and systematic dis- 
regard of all the rules solemnly adopted. That is the serious fact from 


which perhaps there will be occasion later on to draw conclusions. 
Louis RENAULT. 


INTERNATIONAL LAW AS APPLIED BY ENGLAND IN THE 
WAR 


I. MARITIME CAPTURE 


International law is at once on its trial and in the moulding as it has 
never been before. It is just a hundred years since the last world-wide 
war was fought; and to that period one must go back to trace the source 
of the principal rules and practices of the law of war, and especially of 
‘maritime warfare. In the interval, the form of international law and 
much of its substance have been entirely changed. From indefinite 
practice and varying usage, imperfectly systematized by text writers, it 
has passed into the condition of definite rules and uniform law, for- 
mulated by international conventions. But most of this definite law has 
not yet stood the test of practice. So far as the rules of maritime warfare 
are concerned, it is largely consolidated in conventions made at inter- 
national conferences during the last seven years. These conventions 
have indeed been already applied in the war of Italy and the Balkan 
Powers against Turkey, but they were not searchingly tried in those 
contests, which were determined by land operations. Strictly, the 
conventions are not binding in this war, because they are intended to 
apply only in wars in which all the belligerents are parties, and Servia 
and Montenegro have not ratified any of the 1907 agreements; but, in 
fact, the great Powers are professing to act according to the international 
legislation. 

The substance of the law was less changed by the Hague conventions 
than by the Declaration made at Paris in 1856 by the signatories of 
peace at the end of the Crimean War, which has become an integral part 
of the jus gentium. The four rules of the Declaration abolish pri- 
vateering, protect neutral goods in enemy vessels and enemy goods in 
neutral vessels, not being contraband of war, and require blockades to be 
effective. They are an attempt toward applying to maritime warfare 


the French Revolution theory of war, that it is a struggle between 
17 
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States and not between the peoples of States. The attack on private 
property, which was an essential part of war on the sea, has been con- 
siderably checked, but, at the same time, it remains the general rule, 
unlike the position in land warfare; and the restrictions which have 
been imposed upon the old license are narrowly interpreted. Private 
enemy ships may still be captured, together with the enemy cargo on 
them, whether it consist of goods useful or useless for war; and further 
enemy goods of any character may be captured on the ships of the 
belligerent and his allies; while contraband goods may be captured on 
any ships. Again, while privateering is formally abolished, the determi- 
nation of belligerent nations to use all their possible force against the 
enemy has led to the creation of an auxiliary to the regular navy, in the 
form of converted merchantmen, 7. e., ocean liners which, on the out- 
break of hostilities, are transformed into warships. The institution has 
been legalized by one of the Hague conventions (No. VII), though no 
agreement has yet been reached upon whether the conversion may take 
place on the high seas or only in a port of the belligerent. The employ- 
ment of armed merchantmen shows that the attempts to humanize war 
are hardly and doubtfully won, and the apparent advances made in times 
of peace are likely to be overthrown by the pressure of the actual con- 
flict. 

So much by way of prelude. To come now to the application and 
development of the law of maritime capture in the war, so far as it has 
been exemplified in the first few months of hostilities. 

The subject may be divided into two main heads—the treatment of 
enemy ships and cargoes and the treatment of neutral ships and cargoes. 
Each heading will be separately treated, although certain questions fall 
within or between the two divisions. 

The principal rule in regard to enemy ships, as has been stated, is 
that they may be captured by the belligerent’s public ships, including 
his converted merchantmen, and either condemned as good prize to the 
captor or destroyed by them on capture. The crippling of the enemy’s 
sea-borne commerce, which is a national asset as much as it is private 
wealth, is the justification of the belligerent right which falls directly 
upon private property. The desire, however, to reduce as far as possible 
the shock to international trade, which a full application of belligerent 
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rights immediately on the outbreak of war would involve, led, during the 
19th century to the habit of granting days of grace to enemy ships found 
in a belligerent’s port when hostilities broke out. The period of grace 
varied in the different contests and was not always accorded; and the 
Hague Conference of 1907, which formulated a convention on the status 
of enemy merchantmen on the outbreak of war, likewise failed to make 
the practice a binding regulation. Article 1 of the Convention declares 
that it is desirable that a period shall be given to enemy vessels found in 
the belligerent’s ports, or coming there in ignorance of hostilities, to 
leave freely for their own or a neutral country, and it does not fix any 
period for which this indulgence is to be granted. The convention, 
therefore, required for its completion some legislative or executive act 
of the belligerent country; and, accordingly, when hostilities broke 
“out on August 4th between England and Germany, an Order in Council 
was issued by the English Crown, stating the manner in which it was 
proposed to apply the Hague agreement. The Order in Council reads as 


follows: 


His Majesty being mindful, now that a state of war exists between 
this Country and Germany, of the recognition accorded to the practice 
of granting ‘‘days of grace”’ to enemy merchant ships by the Convention 


relative to the Status of Enemy Merchant Ships at the Outbreak of 
Hostilities, signed .at The Hague on the 18th October, 1907, and being 
desirous of lessening, so far as may be practicable, the injury caused by 
war to peaceful and unsuspecting commerce, is pleased, by and with the 
advice of His Privy Council, to order, and it is hereby ordered, as fol- 
lows :— 

1. From and after the publication of this Order no enemy merchant 
ship shall be allowed to depart, except in accordance with the provisions 
of this Order, from any British port or from any ports in any Native 
State in India, or in any of His Majesty’s Protectorates, or in any State 
under His Majesty’s protection or in Cyprus. 

2. In the event of one of His Majesty’s Principal Secretaries of State 
being satisfied by information reaching him not later than midnight on 
Friday, the seventh day of August, that the treatment accorded to 
British merchant ships and their cargoes which at the date of the out- 
break of hostilities were in the ports of the enemy or which subsequently 
entered them is not less favourable than the treatment accorded to 
enemy merchant ships by Articles 3 to 7 of this Order, he shall notify the 
Lords Commissioners of His Majesty’s Treasury and the Lords Com- 
missioners of the Admiralty accordingly, and public notice thereof shall 
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forthwith be given in the “London Gazette,” and Articles 3 to 8 of this 
Order shall thereupon come into full force and effect. 
3. Subject to the provisions of this Order, enemy merchant ships which 
(i.) At the date of the outbreak of hostilities were in any port in 
which this Order applies; or 
(ii.) Cleared from their last port before the declaration of war, and, 
after the outbreak of hostilities, enter a port to which this 
Order applies, with no knowledge of the war: 
shall be allowed up till midnight (Greenwich mean time), on Friday, the 
fourteenth day of August, for loading or unloading their cargoes, and for 
departing from such port: 

Provided that such vessels shall not be allowed to ship any contraband 
of war, and any contraband of war already shipped on such vessels must 
be discharged. 

4. Enemy merchant ships which cleared from their last port before the 
declaration of war, and which with no knowledge of the war arrive at a 
port to which this Order applies after the expiry of the time allowed by 
Article 3 for loading or unloading cargo and for departing, and are per- 
mitted to enter, may be required to depart either immediately, or within 
such time as may be considered necessary by the Customs Officer of the 
port for the unloading of such cargo as they may be required or specially 
permitted to discharge. 

Provided that such vessels may, as a condition of being allowed to 
discharge cargo, be required to proceed to any other specified British 
port, and shall there be allowed such time for discharge as the Customs 
Officer of that port may consider to be necessary. 

Provided also that, if any cargo on board such vessel is contraband of 
war or is requisitioned under Article 5 of this Order, she may be required 
before departure to discharge such cargo within such time as the Customs 
Officer of the port may consider to be necessary; or she may be required 
to proceed, if necessary under escort, to any other of the ports specified 
in Article 1 of this Order, and shall there discharge the contraband under 
the like conditions. 

5. His Majesty reserves the right recognised by the said Convention 
to requisition at any time subject to payment of compensation enemy 
cargo on board any vessel to which Articles 3 and 4 of this Order apply. 

6. The privileges accorded by Articles 3 and 4 are not to extend to 
cable ships, or to sea-going ships designed to carry oil fuel, or to ships 
whose tonnage exceeds 5,000 tons gross, or whose speed is 14 knots or 
over, regarding which the entries in Lloyd’s Register shall be conclusive 
for the purposes of this Article. Such vessels will remain liable on 
adjudication by the Prize Court to detention during the period of the 
war, or to requisition, in accordance, in either case, with the Convention 
aforesaid. The said privileges will also not extend to merchant ships 
which show by their build that they are intended for conversion into 
warships, as such vessels are outside the scope of the said Convention, 
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and are liable on adjudication by the Prize Court to condemnation as 
prize. 

7. Enemy merchant ships allowed to depart under Articles 3 and 4 will 
be provided \/ith a pass indicating the port to which they are to proceed, 
and the route they are to follow. 

8. A merchant ship which, after receipt of such a pass, does not follow 
the course indicated therein will be liable to capture. 

9. If no information reaches one of His Majesty’s Principal Secretaries 
of State by the day and hour aforementioned to the effect that the 
treatment accorded to British merchant ships and their cargoes which 
were in the ports of the cnemy at the date of the outbreak of hostilities, 
or which subsequently entered them, is, in his opinion, not less favourable 
than that accorded to enemy merchant ships by Articles 3 to 8 of this 
Order, every enemy merchant ship which, on the outbreak of hostilities, 
was in any port to which this Order applies, and also every enemy 
merchant ship which cleared from its last port before the declaration of 
war, but which, with no knowledge of the war, enters a port to which this 
- Order applies, shall, together with the cargo on board thereof, be liable 
to capture, and shall be brought before the Prize Court forthwith for 
adjudication. 

10. In the event of information reaching one of His Majesty’s Prin- 
cipal Secretaries of State that British merchant ships which cleared from 
their last port before the declaration of war, but are met with by the 
enemy at sea after the outbreak of hostilities, are allowed to continue 
their voyage without interference with either the ship or the cargo, 
or after capture are released with or without proceedings for adjudication 
in the Prize Court, or are to be detained during the war or requisitioned 
in lieu of condemnation as prize, he shall notify the Lords Commissioners 
of the Admiralty accordingly, and shall publish a notification thereof 
in the ‘London Gazette,” and in that event, but not otherwise, enemy 
merchant ships which cleared from their last port before the declaration 
of war, and are captured after the outbreak of hostilities and brought 
before the Prize Courts for adjudication, shall be released or detained or 
requisitioned in such cases and upon such terms as may be directed in 
the said notification in the “ London Gazette.” 

11. Neutral cargo, other than contraband of war, on board an enemy 
merchant ship which is not allowed to depart from a port to which this 
Order applies, shall be released. 

12. In accordance with the provisions of Chapter III of the Conven- 
tion relative to certain Restrictions on the Exercise of the Right of 
Capture in Maritime War, signed at The Hague on the 18th October, 
1907, an undertaking must, whether the merchant ship is allowed to 
depart or not, be given in writing by each of the officers and members of 
the crew of such vessel, who is of enemy nationality, that he will not, 
after the conclusion of the voyage for which the pass is issued, engage 
while hostilities last in any service connected with the operation of the 
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war. If any such officer is of neutral nationality, an undertaking must 
be given in writing that he will not serve, after the conclusion of the 
voyage for which the pass is issued, on any enemy ship while hostilities 
last. No undertaking is to be required from members of the crew who 


are of neutral nationality. 
Officers or members of the crew declining to give the undertakings re- 


quired by this Article will be detained as prisoners of war. 

And the Lords Commissioners of His Majesty’s Treasury, the Lords 
Commissioners of the Admiralty, and each of His Majesty’s Principal 
Secretaries of State, and all Governors, Officers, and Authorities whom 
it may concern are to give the necessary directions herein as to them may 
respectively appertain. 

The main scheme of the Order in Council is to carry out the provisions 
of the Hague convention, but it is notable that in Article 6 it excepts from 
the privilege of days of grace not only cable ships and oil tank ships, but 
also vessels of more than 5,000 tons or capable of a speed of more than 
fourteen knots an hour. No such category of vessels is referred to in the 
convention, which excepts only from its scope vessels which show by 
their build (French: construction) that they are intended to be con- 
verted into cruisers. But it is reasonable that a belligerent should 
retain in its ports any ships which might be of use as transports or 
auxiliaries of the regular navy, even though they are not themselves 
fitted for conversion into warships. As between England and Germany, 
however, the rules of the Order in Council did not become operative, 
because the British Government failed to receive within the time fixed 
by the Order satisfactory assurances upon the proposed treatment of 
English vessels seized in German ports. As the official statement in- 
dicates, there appears to have been some confusion in the interchange 
of messages through a minister of a neutral country. 


On the night of August 4th 1914, the Secretary of State received the 
following notice from the German Ambassador :— 

“The Imperial Government will keep merchant vessels flying 
the British flag interned in German harbours, but will liberate them 
if the Imperial Government receive a counter undertaking from the 
British Government within forty-eight hours.”’ 

On August 5th a copy of the Order in Council issued on August 4th as 
to the treatment of enemy merchant vessels in British ports at the date 
of the outbreak of hostilities was communicated to the Ambassador of 
the United States in London, who was then in charge of German interests 
in this country, with a request that he would be so good as to cause 
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enquiry to be made of the German Government as to whether the 
terms of Articles III. to VIII. of the Order in Council constituted an 
undertaking of the nature the German Government required, and under 
which they would liberate merchant vessels flying the British flag in- 
terned in German harbours. 

On August 7th a communication was received from the United States 
Embassy that the United States Minister at Stockholm had sent the 
following telegram signed by the United States Ambassador at Berlin :— 

“Please state if England has issued Proclamation that she gives 
permission to enemy ships to leave British ports until midnight, 
August l4th. If this is so, Germany will issue corresponding orders. 
Reply through German Legation, Stockholm.” 

The United States Embassy added that they did not believe that this 
telegram was a reply to the message which had been transmitted to 
Berlin. 

On enquiry at the United States Embassy shortly before midnight it 

_was ascertained that no further communication had been received from 
Berlin. 

The Secretary of State for Foreign Affairs has therefore no informa- 
tion as to the treatment accorded to British merchant ships and their 
cargoes in German ports, and has accordingly addressed the undermen- 
tioned notification to the Lords Commissioners of the Treasury and to 
the Lords Commissioners of the Admiralty. 


Foreign Office, S. W., 
Midnight, August 7th, 1914. 
My Lorps, 

I have the honour to state that no information has reached me that 
the treatment accorded to British merchant ships and their cargoes 
which were in German ports at the date of the outbreak of hostilities or 
which subsequently entered them is not less favourable than that 
accorded to enemy merchant ships by Articles III. to VIII. of the Order 
in Council issued on the 4th day of August, 1914,with reference to enemy 
ships being in British ports at the outbreak of hostilities or subsequently 
entering them. Articles III. to VIII. of the said Order in Council will 
therefore not come into operation. 

I have the honour to be, 
My Lords, 
Your Lordships’ most obedient humble servant, 
E. Grey. 


In consequence of this somewhat lame conclusion of their diplomatic 
efforts, the Powers were thrown back upon the obligatory provisions of 
the convention, and each of them exercised over the ships of the other 
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found in their ports at the outbreak of war the right of seizure without 
any period of grace. It would be arguable to deduce from the second 
article of the Hague convention that it was bound up with Article 1 and 
imposed detention in lieu of confiscation only in cases where vessels were 
entitled to days of grace, and have not actually been able to take ad- 
vantage of the facilities. But both England and Germany have adopted 
a more indulgent interpretation and are subjecting to mere detention 
the enemy vessels and their cargo which were taken in port when war 
broke out and not allowed to leave. The detained vessels are liable to 
requisition by the State, but, if any are so taken, their owners must be 
compensated at the end of the war with the full value, supposing the 
ship is not returned, and indemnified for any damage incurred in the 
use, supposing it is returned. It was resolved in England to bring up 
all vessels seized in port for adjudication in a prize court, and orders are 
made simply for their detention by the marshal. The judge of the prize 
court (Sir Samuel Evans, who is normally President of the Admiralty 
Division of the High Court), at the first sitting of the court, questioned 
whether he was entitled to condemn them as enemy property, but the 
representative of the Crown only asked for detention; and, though the 
question may be subsequently raised in case Germany should not grant 
reciprocal treatment, it has been assumed that Article 2 of the conven- 
tion, though not perhaps obligatory, should be applied. The order made 
by the prize court judge in the first case of the kind which came before 
him declared that the ship was properly seized as property of the enemy, 
and, upon the application of the Crown, it was ordered that it should be 
detained by the marshal till further orders. (The Chile.) The detained 
ships pass into the possession of the Crown but do not change ownership, 
and for that reason any judicial condemnation was avoided. Third 
parties having claims against the vessels will be able to prosecute them 
at the end of hostilities, either by an action in rem or by personal 
action against the owners. 

German vessels, however, if captured at sea, have been treated as 
liable to the full belligerent right of confiscation, although they were 
seized while in ignorance of the outbreak of hostilities. Germany and 
Russia had made reservations at The Hague in 1907 to Article 3 of the 
eenvention, which provided that enemy vessels taken in these circum- 
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stances should only be detained, and, as Germany at the outbreak of 
hostilities failed to satisfy England about the grant of reciprocal treat- 
ment, she lost the opportunity given her in the Order in Council of 
saving such part of her merchant marine as was on the high seas at the 
outbreak of war. Nearly one hundred of her ships were captured at sea 
straightway by English cruisers, and will be brought before the different 
prize courts established in different parts of the Empire. 

The English prize courts will have to determine before long whether 
certain seizures were made in port or at sea, within the meaning of the 
Hague convention, where the German vessel was taken when approach- 
ing a harbor or dock or when in territorial waters. “Port” is used for 
fiscal purposes in England in a very wide sense, and every portion of the 
territorial waters around the coast falls within the limits of some port; 
but, for the interpretation of the Hague articles, a narrower construc- 
tion has already been judicially put on the word ‘‘port”’ as a place where 
ships load and unload, which is the commercial and popular construc- 
tion. The question arose in the case of The Mowe, a German sailing 
ship, which, on August 5th, was seized by an English gunboat while 
passing up the Firth of Forth from a creek at Morrisonshaven, where 
she had laid up for the night before war was declared, to Granton, where 
she was directed to call for orders. It was urged that as she was within 
the limits of the fiscal port of Leith during the voyage she must be 
deemed to be taken in port and could not be confiscated. But the Presi- 
dent rejected this plea and condemned her. In the course of his judg- 
ment, after deciding that the enemy owner might appear and argue 
his case, he said: 


I will now proceed to deal with the substance of the claim of the 
owner in the present case. He contends that his vessel cannot be con- 
demned as prize. Was his vessel captured at sea, or seized in port? It 
was argued for him that he was seized in port, and therefore ought 
only to be detained during the war. For the Crown, on the other hand, 
it was contended that the vessel was captured at sea, and ought to be 
condemned. I have sufficiently stated the facts. 

It was urged that the vessel was seized within the port of Leith, and, 
alternatively, that she was taken within territorial waters, and not 
“on the high seas,” and therefore is not confiscable: (see art. 5 of the 
Sixth Hague Convention, to which Germany did not agree, and under 
which her citizens cannot benefit). In this Convention I am of opinion 
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that the word “port’’ must be construed in its usual and limited popular 
or commercial sense as a place where ships are in the habit of coming for 
the purpose of loading or unloading, embarking or disembarking. It 
does not mean the fiscal port. The ports of Morrisonshaven, Granton, 
and Bo’ness, I was informed, are within the fiscal port of Leith, but they 
are all separate ports in the ordinary sense. The vessel was not seized 
in any of such “ports” as the term is so understood, and as it seems to 
me to be used in the Convention. She was not in a port from which, if 
days of grace had bcen arranged, she could be said to “‘depart”’ (‘‘ Sor- 
tir’). Alternatively, it was alleged, but not proved, that she was taken 
in ‘‘territorial waters,” and that therefore she was not captured on the 
high seas. But I will assume that she was within territorial waters when 
the capture was made. In my view that is wholly immaterial. 

The Sixth Hague Convention does not refer to “territorial waters.” 
A vessel might be in territorial waters for scores of miles, either inno- 
cently or nefariously, and pass numerous ports, without any intention 
to enter any of them. It is idle to say that on this account she would be 
free from capture. Where the Hague Conventions intend to deal with 
territorial waters they are expressly mentioned as distinguished from 
ports; for example, in Convention XII, arts. 3 and 4, and Convention 
XIII, arts. 2, 3, 9, 10, &e., the words “les eaux territoriales”’ are used in 
contradistinction to “les ports”: (Cf. also the Declaration of London, 
art. 37, where territorial waters are described as “les eaux des belliger- 
ants’). ‘‘En mer,’”’ which is the phrase used in art. 3 of the Sixth Con- 
vention, is altogether inapt to indicate ‘territorial waters.”’ 

The German cruisers, which seized a much smaller number of British 
merchantmen, have usually sunk their prizes because of their inability 
to send them into a port. A number of steam trawlers were sunk on 
both sides in the North Sea. Deep sea fishing vessels of this character 
are not entitled to the immunity from capture granted to small coasting 
ships and fishing smacks, and the exigencies of the naval service fre- 
quently render it impossible to bring them in for adjudication. The 
enemy State can not make any objection to this destruction of its ves- 
sels, provided that the crews and passengers, if any, are taken off, be- 
cause, as between the belligerents, the property passes on capture; but 
a neutral merchant whose innocent cargo on the destroyed vessel has 
been lost is entitled to full compensation. (See The Ostee, 9 Moore 
P. C. 150 and The Leucade, Spinks, 217). The Germans, therefore, will 
presumably have to compensate a number of American cargo owners 
whose property was laden on English vessels sunk in the southern seas. 
In several cases, the capture and destruction of prizes were the work 
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of converted merchantmen, but no question has so far been raised upon 
the legality of the conversion at sea by any belligerent or any neutral 
State. The court will have to give a judicial interpretation of the article 
in Hague Convention No. VI which excepts from the restriction of the 
full belligerent right of capture vessels which show by their build that 
they are intended to be converted into warships. The question is to be 
argued in the case of the German liner Kronprinzessin Cecilie, which 
was seized in Falmouth on the outbreak of war. An article of another 
Hague Convention limiting the right of capture in the case of fishing 
and coasting vessels has already been judicially construed. By Article 3 
of Convention No. XI of 1907 “vessels employed exclusively in coast 
fisheries, or small boats employed in local trade, are exempt from cap- 
ture. ... This exemption ceases as soon as they take any part what- 
ever in hostilities.” The President of the Prize Court had to consider 
whether this rule applied to the case of a German sailing cutter (The 
Berlin) which was captured by a British cruiser 70 miles off the Scottish 
coast and 500 miles from her home port. In holding that the vessel was 
properly captured because she could not be regarded as exclusively em- 
ployed in coastal fishing, he, however, expressly upheld as a binding 
rule of international law the immunity of small fishing vessels which are 
genuinely so employed, and adopted the opinion on this point of the 
United States Supreme Court in the Paquete Habana (175 U. 8S. 677). 
The conclusion of his judgment may be quoted: 

In this country I do not think any decided and reported case has 
treated the immunity of such vessels as a part or rule of the law of na- 
tions (vide the Young Jacob and Johanna, | C. Rob. 20, and the Liesbet 
van der Toll, 5 C. Rob. 283). But after the lapse of a century I am of 
opinion that it has become a sufficiently settled doctrine and practice 
of the law of nations that fishing vessels plying their industry near or 
about the coast (not necessarily in territorial waters) in and by which 
the hardy people who man them gain their livelihood, are not properly 
subjects of capture in war so long as they confine themselves to the 
peaceful work which the industry properly involves. * * * 

It is obvious that in the process of naval warfare in the present day 
such vessels may without difficulty and with great secrecy be used in 
various ways to help the enemy. If they are their immunity would dis- 
appear; and it would be open to the naval authorities under the Crown 


to exclude from such immunity all similar vessels if there was reason 
for believing that some of them were used for aiding the enemy. And 


28 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


this seems to be the sense in which the second paragraph of Article 3 
of The Hague Convention should be regarded. 

As to the Berlin, I am of opinion that she is not within the category 
of coast fishing vessels entitled to freedom from capture. On the con- 
trary, I hold that by reason of her size, equipment, and voyage she was 
a deep-sea fishing vessel engaged in a commercial enterprise which formed 
part of the trade of the enemy country, and as such could, and was 
properly captured as prize of war. 


As regards the cargo of enemy prizes captured at sea, two rules are 
now definitely formulated in the Declaration of London (Articles 59 
and 60): that, in the absence of proof of neutral ownership, all goods on 
enemy vessels are presumed to be enemy goods, and that enemy goods on 
board an enemy vessel retain their enemy character till they reach their 
destination, notwithstanding any transfer effected after the outbreak of 
hostilities while the goods are being forwarded. In the case of all goods 
shipped before the outbreak of war, the ordinary provisions of the 
mercantile law may be applied to determine whether the property during 
the voyage is in the sellers or the buyers. (See the Packet de Bilboa, 
2 C. Rob. 133.) And similarly transfers of property in transitu made 
bona fide before the outbreak of war will be recognized by an English 
prize court. The new English prize court rules which were brought into 
operation at the commencement of the war provide a simple and ex- 
peditious procedure of release of property which is not liable to con- 
demnation, and under this procedure a large amount of the cargo on the 
captured German vessels has been released to British and neutral 
claimants upon their production of the bills of lading in respect of the 
goods or other sufficient evidence of ownership according to the mer- 
cantile law. Several broad principles have been applied to the question 
of ownership at the moment of capture. Goods shipped f. o. b. are 
deemed the property of the buyer from the time of the shipment, and, 
therefore, if consigned to the enemy country in an enemy or British 
vessel, are seizable as enemy property. On the other hand, goods 
shipped c. i. f. may remain the property of the shipper when he has 
reserved the power of disposition by taking the bill of lading, or by some 
special provisions in the contract. But ordinarily, they become the 
property of the consignee on shipment and the tender of the shipping 
documents to him. And it depends on the enemy or neutral character of 
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the owner at the moment of capture whether the goods are prize. The 
President of the Prize Court held in an important test case, The Mira- 
michi, that goods shipped from America c. i. f. to German buyers in 
Germany were not to be condemned as enemy property where the 
contract provides for payment against documents and the buyers had 
rejected the documents on tender. The shipper retained the bill of 
lading and the jus disponendi and was therefore to be treated as the 
American owner. When, moreover, goods have been consigned from a 
neutral or friendly country to a port in the enemy country to the order 
of the shipper, and there is nothing further to show in whom the prop- 
erty would have lain on delivery, the representative of the Crown, the 
Procurator-General, has usually been willing to resign the cargo to a 
claimant who could produce a bill of lading. But when no claimant 
has appeared or when the claimant has failed to prove a title, cargo on 
an enemy vessel consigned to the enemy country has been condemned 
as enemy property. 

In determining the enemy or neutral character of the owner of cargo, 
the English court has followed the traditional practice of making com- 
mercial domicile the criterion. The Declaration of London, it is well 
known, leaves the question open between the English rule of following 
domicile or the Continental rule of following nationality. But the 
English rule, it is believed, is being adopted in the present war by the 
allies. Cargo has therefore enemy character if its owner is established 
in the enemy territory, though he be the subject of a neutral or an allied 
country, or even a British subject. The principle is clear for the in- 
dividual trader; but, in the case of a firm which has its principal seat in a 
friendly country and possesses a branch establishment in the enemy 
territory, the question is more difficult. The matter has not yet come 
before the prize court for judicial determination, but it is submitted that 
if the branch has the powers of an independent house, which can deal 
with the goods on its own authority and has received the documents 
respecting the goods, it must be treated as the owner; while, if it is 
merely a receiving agent for the goods, which are at the disposition of the 
principal house, and, if that principal house can produce the shipping 
documents, the property is treated as in its ownership, and has, therefore, 
neutral character, in spite of its destination to the enemy country. 
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While British-owned and neutral-owned cargo on board an enemy 
vessel is protected by the Declaration of Paris, British and neutral 
property in the vessel itself, and encumbrances upon the vessel owned by 
friendly and neutral persons, in accordance with the rules of the old 
English prize law, have been disregarded. The capture operates in law 
upon the gross property in the ship, and likewise upon the gross property 
in the cargo, without taking account of any equitable claims. This 
principle, which was clearly enunciated at the beginning of the last 
century in several of the judgments of Lord Stowell and has been 
adopted by the American prize judges, was reaffirmed in one of the 
earliest prize decisions arising out of the present war, given by Sir Samuel 
Evans. (The Marie Glaeser.) The short effect of that judgment may 
be appreciated in the following summary. It covers the difficult claim 
of part ownership, liens and mortgages, but the learned judge dwelt at 
special length with the question of the recognition of neutral mortgages 
upon an enemy vessel which it was sought to distinguish from other 
charges. He cited decisions of the French and Japanese prize courts to 
show that the Declaration of Paris had not affected the old rule against 
disregarding liens and charges on captured property and rejected all the 
claims as of no effect in the prize court. 


This is the case of a German ship captured at sea after the outbreak of 
hostilities, which is, therefore, a fit subject for condemnation; and I 
decree the condemnation, and order the vessel to be sold. Various 
claimants have appeared. The persons who have claimed are share- 
holders, mortgagees, and the people who have disbursed expenses on 
the vessel. With regard to the shareholders in a vessel, it is clear that 
their property must go with the capture of the vessel in which they have 
put their money, whether they are German, or neutral, or English sub- 
jects. If a shareholder invests his money by taking shares in a vessel 
which is liable to capture, he takes that risk; but if a British shareholder 
likes to present his case to the Crown as a case for lenient treatment, 
that is another matter. Similarly with regard to claimants who have 
advanced money to the vessel or have rendered services. Sitting as a 
judge of the Prize Court I cannot recognise their claims; if they are to be 
allowed it must be from the bounty of the Crown. With regard to the 
claim of the mortgagees, it has been attempted to distinguish a mortgage 
from a maritime lien, which it is clear cannot prevail against capture. 
(The Tobago, E. P. C., I 456, and The Marianna, 6 C. Rob. 25.) I can 
see no reason why in Prize Law that distinction should be admitted, and 
there is authority both in English and American cases for disregarding 
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the claim of neutral mortgagees of an enemy vessel against the captors. 
(The Aina, No. 1, Spinks 8; and The Hampton, 5 Wall. 374.) See also 
The Frances, 8 Cranch 4 & 8, and the Carlos F. Roses, 177 U. 8. 655. 
It has been argued that, on the analogy of the protection of neutral 
goods in enemy vessels which is afforded by the Declaration of Paris, 
neutral encumbrances on an enemy vessel should be protected. The 
Declaration of Paris, however, does not deal with ships but with goods, 
and the principles of capture are different in the two cases. It would 
make maritime capture a hazardous proceeding if the captors had to take 
account of such claims upon the captured property, and it would open 
the way to evasion of the belligerent rights. I reject the claims which 
have been presented, and decree that the vessel was properly seized as a 
prize, and that she is subject to condemnation. 


But, while the legal claims of neutral and friendly encumbrancers are 
not recognized by the court, the Crown is prepared in proper cases to 
“take account of them by way of grace. And by the side of the common 
law of prize administered by the court there is likely to grow up an equity 
of prize administered by the Crown’s representative, the Procurator- 
General, and his agents. The Crown, though always in English prize 
law the fountain of all prize, is now in a stronger position to give effect 
to equitable claims against captors, because, in the first place, pri- 
vateerip¢ has been abolished and all captures are now made by the public 
ships of the State; and, in the second place, captors are no longer entitled 
to the proceeds of their prizes. The former practice of distributing prize 
money has been abolished. No legislation was required upon the sub- 
ject, but an Order in Council of August 28th established a prize fund, into 
which all the net proceeds of prizes will be paid; and, at the end of the 
war, this fund will be divided by way of bounties among the whole navy. 

So far, we have been considering the treatment of German ships and 
cargoes, and though what has been said applies in part to Austrian 
vessels, there are certain important differences in the practices. War 
was not declared on Austria until August 12th, and Austrian vessels 
detained in English ports before that date for the carriage of contraband 
were treated somewhat indulgently as neutral vessels, and innocent 
German cargo on them was not seized. Moreover, as the British 
Government received satisfactory assurances from the Austrian Govern- 
ment that British vessels in Austrian ports would receive reciprocal 
treatment, the articles of the Order in Council of August 4th last, giving 
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days of grace to enemy vessels taken in port at the outbreak of war, 
became fully operative in respect of Austrian ships. Cargo of a contra- 
band character was discharged from them, but on payment of its value 
to the neutral or friendly owners, and the vessels themselves were al- 
lowed to depart with a pass for a named Austrian or neutral port. 
When the vessel was unable or unwilling to depart within the period of 
grace, she was detained on the same terms as the German ships. The 
question as to the treatment of Austrian vessels captured at sea while 
in ignorance of hostilities, was settled by a notice issued from the 
foreign office at the end of October. It might have afforded a subtle 
argument as to whether Austria was entitled in this war as against 
the allies to the benefit of Article 3 of the Hague convention, which 
provides that vessels taken in those circumstances shall not be con- 
fiscated, but only detained, seeing that Germany and Russia, two of the 
belligerents, are not parties to that article in the convention. Probably 
the strict answer is that Austrian vessels were not legally entitled to the 
indulgence; but as the official notice subjoined shows, reciprocal con- 
cessions were made by the two Governments concerned. 

The Secretary of State for Foreign Affairs has received information 
to satisfy him that British merchant ships, which cleared from their 
last port of departure before the outbreak of hostilities with Austria- 
Hungary, but have been, or may be, met with at sea by Austro-Hun- 
garian ships of war after the outbreak of such hostiljties, are to be de- 
tained during the war, or requisitioned in lieu of condemnation as prize, 
and he has accordingly addressed the undermentioned notification to 


the Lords Commissioners of the Admiralty. 


Foreign Office, 
October 31, 1914. 


Sir Edward Grey to the Lords Commissioners of the Admiralty 


Foreign Office, 
October 31, 1914. 
My Lorps, 

I have the honour to state that information has reached me of a na- 
ture to satisfy me that British merchant ships, which cleared from their 
last port before the outbreak of hostilities with Austria-Hungary, but 
have been, or may be, met with at sea by Austro-Hungarian ships of 
war after the outbreak of such hostilities, are to be detained during the 
war, or requisitioned in lieu of condemnation as prize. 

Austro-Hungarian merchant vessels therefore, which cleared from 
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their last port before the declaration of war, and are captured after 
the outbreak of hostilities with Austria-Hungary, and brought before 
British Prize Courts for adjudication, will be detained during the war, 
or requisitioned subject to indemnity. 
I have, etc., 
E. GREY. 


Finally, on this part of the subject, it is to be noted that the Prize 
Court held that enemy cargoes on British ships, whether seized at sea or 
in port, were liable to condemnation, because neither the Declaration 
of Paris nor any Hague Convention protected them, and therefore the 
old right of maritime capture of any enemy property afloat still applied. 


II. CAPTURE OF NEUTRAL VESSELS AND CARGOES 


The allied Powers from the outset of the war agreed to adopt the 
Declaration of London as the basis of the law to regulate their bellig- 
erent rights over neutral shipping in respect of contraband, blockade 
and unneutral service. The Declaration had not been ratified by 
England because the Naval Prize Bill of 1911, which was introduced 
into the English Parliament with a view to its ratification, was finally 
rejected by the House of Lords and the Government had taken no 
further steps; but, consequent upon the agreement of the allies, an Order 
in Council was issued on August 22d stating that the Declaration 
should be adopted and put in force during the war as if it had been 
ratified, subject to various additions and modifications. The order was 
in the following terms: 


Whereas during the present hostilities the Naval Forces of His Majesty 
will co-operate with the French and Russian Naval Forces, and 

Whereas it is desirable that the naval operations of the allied forces so 
far as they affect neutral ships and commerce should be conducted on 
similar principles, and 

Whereas the Governments of France and Russia have informed His 
Majesty’s Government that during the present hostilities it is their 
intention to act in accordance with the provisions of the Convention 
known as the Declaration of London, signed on the 26th day of February, 
1909, so far as may be practicable. 

Now, therefore, His Majesty, by and with the advice of His Privy 
Council, is pleased to order, and it is hereby ordered, that during the 
present hostilities the Convention known as the Declaration of London 
shall, subject to the following additions and modifications, be adopted 
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days of grace to enemy vessels taken in port at the outbreak of war, 
became fully operative in respect of Austrian ships. Cargo of a contra- 
band character was discharged from them, but on payment of its value 
to the neutral or friendly owners, and the vessels themselves were al- 
lowed to depart with a pass for a named Austrian or neutral port. 
When the vessel was unable or unwilling to depart within the period of 
grace, she was detained on the same terms as the German ships. The 
question as to the treatment of Austrian vessels captured at sea while 
in ignorance of hostilities, was settled by a notice issued from the 
foreign office at the end of October. It might have afforded a subtle 
argument as to whether Austria was entitled in this war as against 
the allies to the benefit of Article 3 of the Hague convention, which 
provides that vessels taken in those circumstances shall not be con- 
fiscated, but only detained, seeing that Germany and Russia, two of the 
belligerents, are not parties to that article in the convention. Probably 
the strict answer is that Austrian vessels were not legally entitled to the 
indulgence; but as the official notice subjoined shows, reciprocal con- 
cessions were made by the two Governments concerned. 

The Secretary of State for Foreign Affairs has received information 
to satisfy him that British merchant ships, which cleared from their 
last port of departure before the outbreak of hostilities with Austria- 
Hungary, but have been, or may be, met with at sea by Austro-Hun- 
garian ships of war after the outbreak of such hostiljties, are to be de- 
tained during the war, or requisitioned in lieu of condemnation as prize, 
and he has accordingly addressed the undermentioned notification to 
the Lords Commissioners of the Admiralty. 


Foreign Office, 
October 31, 1914. 


Sir Edward Grey to the Lords Commissioners of the Admiralty 


Foreign Office, 
October 31, 1914. 
My Lorps, 

I have the honour to state that information has reached me of a na- 
ture to satisfy me that British merchant ships, which cleared from their 
last port before the outbreak of hostilities with Austria-Hungary, but 
have been, or may be, met with at sea by Austro-Hungarian ships of 
war after the outbreak of such hostilities, are to be detained during the 
war, or requisitioned in lieu of condemnation as prize. 

Austro-Hungarian merchant vessels therefore, which cleared from 
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their last port before the declaration of war, and are captured after 
the outbreak of hostilities with Austria-Hungary, and brought before 
British Prize Courts for adjudication, will be detained during the war, 
or requisitioned subject to indemnity. 
I have, ete., 
E. GREY. 

Finally, on this part of the subject, it is to be noted that the Prize 
Court held that enemy cargoes on British ships, whether seized at sea or 
in port, were liable to condemnation, because neither the Declaration 
of Paris nor any Hague Convention protected them, and therefore the 
old right of maritime capture of any enemy property afloat still applied. 


II. CAPTURE OF NEUTRAL VESSELS AND CARGOES 


The allied Powers from the outset of the war agreed to adopt the 
Declaration of London as the basis of the law to regulate their bellig- 
erent rights over neutral shipping in respect of contraband, blockade 
and unneutral service. The Declaration had not been ratified by 
England because the Naval Prize Bill of 1911, which was introduced 
into the English Parliament with a view to its ratification, was finally 
rejected by the House of Lords and the Government had taken no 
further steps; but, consequent upon the agreement of the allies, an Order 
in Council was issued on August 22d stating that the Declaration 
should be adopted and put in force during the war as if it had been 
ratified, subject to various additions and modifications. The order was 
in the following terms: 


Whereas during the present hostilities the Naval Forces of His Majesty 
will co-operate with the French and Russian Naval Forces, and 

Whereas it is desirable that the naval operations of the allied forces so 
far as they affect neutral ships and commerce should be conducted on 
similar principles, and 

Whereas the Governments of France and Russia have informed His 
Majesty’s Government that during the present hostilities it is their 
intention to act in accordance with the provisions of the Convention 
known as the Declaration of London, signed on the 26th day of February, 
1909, so far as may be practicable. 

Now, therefore, His Majesty, by and with the advice of His Privy 
Council, is pleased to order, and it is hereby ordered, that during the 
present hostilities the Convention known as the Declaration of London 
shall, subject to the following additions and modifications, be adopted 
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and put in force by His Majesty’s Government as if the same had been 
ratified by His Majesty :— 

The additions and modifications are as follows :— 

(1) The lists of absolute and conditional contraband contained in the 
Proclamation dated August 4th, 1914, shall be substituted for the lists 
contained in Articles 22 and 24 of the said Declaration. 

(2) A neutral vessel which succeeded in carrying contraband to the 
enemy with false papers may be detained for having carried such contra- 
band if she is encountered before she has completed her return voyage. 

(3) The destination referred to in Article 33 may be inferred from any 
sufficient evidence, and (in addition to the presumption laid down in 
Article 34) shall be presumed to exist if the goods are consigned to or 
for an agent of the Enemy State or to or for a merchant or other person 
under the control of the authorities of the Enemy State. 

(4) The existence of a blockade shall be presumed to be known— 

(a) to all ships which sailed from or touched at an enemy port a 
sufficient time after the notification of the blockade to the local au- 
thorities to have enabled the enemy Government to make known the 
existence of the blockade, 

(b) to all ships which sailed from or touched at a British or allied 
port after the publication of the declaration of blockade. 

(5) Notwithstanding the provisions of Article 35 of the said Declara- 
cion, conditicial contraband, if shown to have the destination referred 
to in Article 33, is liable to capture to whatever port the vessel is bound 
and at whatever port the cargo is to be discharged. 

(6) The General Report of the Drafting Committee on the said 
Declaration presented to the Naval Conference, and adopted by the 
Conference at the eleventh plenary meeting on February 25th, 1909, 
shall be considered by all Prizé Courts as an authoritative statement of 
the meaning and intention of the said Declaration, and such Courts shall 
construe and interpret the provisions of the said Declaration by the 
light of the commentary given therein. 

And the Lords Commissioners of His Majesty’s Treasury, the Lords 
Commissioners of the Admiralty, and each of His Majesty’s Principal 
Secretaries of State, the President of the Probate, Divorce and Ad- 
miralty Division of the High Court of Justice, all other Judges of His 
Majesty’s Prize Courts, and all Governors, Officers and Authorities 
whom it may concern, are to give the necessary directions herein as to 
them may respectively appertain. 


It may be recalled that at the opening of the Crimean War England 
modified her prize practice in order that it should be uniform with the 
French and in the present struggle the exercise of the prerogative was 
called for to secure the necessary modification of the existing British 
prize law for uniform action with the Allies. 
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The adoption of the report of M. Renault as the official commentary 
on the Declaration was expected, as in the discussion of the Naval Prize 
Bill it was pointed out that many provisions in the articles of the Declara- 
tion only received an exact meaning in the text of the commentary. 

The modification introduced by the Order in Council into the rules of 
blockade laid down in the Declaration widens the cases of presumptive 
knowledge of a blockade which will make a neutral vessel liable to 
capture for attempted breach of blockade. By Article 15 of the Declara- 
tion knowledge of the blockade is presumed if the vessel left a neutral 
port subsequently to the notification of the blockade to the Power to 
which the port belongs. By Article 4 of the Order in Council the pre- 
sumption will apply to a neutral vessel which left a British, French, 
Russian or Belgian port after the publication of the declaration of 
blockade, or which left a German or Austrian port in sufficient time after 
the notification of the blockade to the local authorities to have enabled 
the enemy government to make knewn the existence of the blockade to 
neutrals. 

The more important changes, however, affect the doctrine of con- 
traband. The class of absolute contraband is increased by the inclusion 
of aeroplanes, airships, balloons, etc., which appear in the list of 
absolute contraband of the proclamation of August 4th, while they 
are in the list of conditional contraband in Article 24 of the Declara- 
tion of London. The effect of the modification is that aeroplanes, etc., 
can be condemned as prize when found on any vessel destined to the 
enemy country, or where there is any indication that they are to be 
forwarded from a neutral port to the enemy country. It is not neces- 
sary to show that they are destined for the use of the armed forces or 
of a government department of the enemy State. 

The penalty for carrying contraband is extended by Article 2 of the 
Order in Council to the case of a vessel which is captured on her return 
voyage after having carried contraband to the enemy with false papers. 
This is in accordance with the rule laid down in an English prize case, 
The Nancy (3 C. Rob. 122), but modifies the rule laid down in Article 38 
of the Declaration. It is presumed that the neutral vessel will only be 
liable to capture on her return voyage if she sailed under false papers, so 
that the change is very restricted in its effect. 
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The additions and modifications numbered (3) and (5) in the Order 
mark a striking extension of the rules upon the capture of conditional 
contraband which had been formulated by the London Conference. 
According to the Declaration, conditional contraband could only be 
captured if shown to be destined for the use of the armed forces or of 
the government or of a government department of the enemy State, 
and that destination was presumed to exist if the goods were con- 
signed “to enemy authorities, or to a contractor established in the 


enemy country who, as a matter of common knowledge, supplies articles 
of this kind to the enemy, or if they are consigned to a fortified place 
belonging to the enemy, or other place serving as a base for the armed 
Grave doubts had been expressed as to the true 


forces of the enemy.’ 
interpretation of ‘‘contractor” (the French text having commercant) 
as also of ‘“‘a place serving as a base.’’ And the additions in the Declara- 
tion, while not throwing light on the second ambiguity, sought to clear 
up the first by the extension of the presumption of hostile destination 
when the goods are consigned to or for an agent of the enemy State or 
to or for a merchant or other person under the control of the authorities 
of the enemy State. The last-named class, however, itself seems to 
require interpretation, and it would have been for the prize court to 
determine it more exactly; but before the question was raised judicially, 
this part of the Order has been repealed. 

Still more important than the extension of the presumption of hostile 
destination for conditional contraband is the extension to that class of 
goods of the doctrine of continuous transport. The Declaration applies 
that rule to absolute contraband, following the practice which started in 
the American Civil War (see the cases of the Peterhoff and the Springbok, 
5 Wall. 28 and 1), and was subsequently illustrated in the case of the 
Doelwyk, an Austrian steamer seized by the Italians in 1897 in their 
little war with Abyssinia. But the Declaration expressly rejected the 
doctrine for conditional contraband except when the enemy country 
has no seaboard. (Article 36.) Now Germany and Austria are not in 
that condition, but there were peculiar conditions in the present war, 
due to the fact that neutral ports, such as Rotterdam and Copenhagen, 
became the chief means of access to a large part of Germany, owing 
to the mining of the North Sea and the naval operations. Germany, 
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in fact, was assimilated to the position of a country having no sea coast, 
because there were no ports on her coast line to which neutral shipping 
could put in. And the allies naturally could not be expected to allow 
his armies to be supplied through neighboring neutral ports with food 
stuffs or fuel or military clothing or railway material any more than 
with arms and ammunition. The partial adoption and partial rejec- 
tion of the doctrine of continuous transport for contraband trade at 
the London Conference was a diplomatic compromise, and such com- 
promises which are not based on any principle do not stand very well the 
test of stern belligerent practice. In an article which appeared in the 
last April number of this JourNAL on the Declaration, the Editor of 
this review criticized the solution reached at London, and the American 
plenipotentiary to the Conference likewise criticized it as an unconvinc- 
ing compromise in a report on the work of the Conference, which was 
published in the JouRNAL in 1909. Provided the evidence of hostile 
destination is made out, neutrals cannot fairly complain of the deten- 
tion of their cargoes of any contraband character consigned to the 
enemy country through a neutral port. It is the ultimate destination 
which must be the criterion of innocent or noxious character. It is to 
be noted that the Declaration of London, not having been ratified be- 
fore the war by the belligerent Powers, was not a binding treaty be- 
tween them and neutrals, and it was therefore clearly open to the Allies 
to modify its rules, provided that they did not violate any recognized 
rules of international law by their changes. And at the London Con- 
ference all the allied Powers, as well as Italy and the United States, 
had been in favor of applying the doctrine of continuous transport to 
conditional as well as to absolute contraband. 

Another important but short-lived modification of the provisions of 
the Declaration as to conditional contraband was the addition to the 
list of conditional contraband articles made by an Order in Council 
issued on September 20th. It provided that the following articles were 
to be treated as conditional contraband: 

Copper, unwrought, 

Lead, pig, sheet or pipe, 

Glycerine, 
Ferrochrome, 
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Hematite iron ore, 

Magnetite iron ore, 

Rubber, 

Hides and skins, raw or rough tanned (but not including dressed 
leather). 

As regards the inclusion of the iron ores, Sweden complained that 
these articles were on the ‘“‘free list’’ established by Article 28 of the 
Declaration of London, and that her merchants would be very seriously 
injured if the prohibition in the trade of these ores were maintained. 
There can be, however, little doubt that these ores come within the prin- 
ciple of contraband, because they are extensively used in the manu- 
facture of armament; and, as the Declaration as a whole is not a binding 
part of international law, it is still open to a belligerent to declare as 
contraband whatever is in fact capable of use for military purposes. 
The English Government, pending a more definite settlement of the 
list of contraband for the time permitted the trade in iron ores from 
Sweden. But on October 29th two fresh Orders in Council were issued 
repealing the two earlier Orders about the Declaration of London, and 
establishing new lists of contraband, both absolute and conditional, 
and making a number of needed modifications of the rules of the Declar- 
ation. The Orders, which represent the considered British attitude to- 
ward contraband during the war, and which were followed by the Allies 
in their dealings with neutrals, read as follows: 


WHEREAS on the fourth day of August, 1914, we did issue our Royal 
Proclamation specifying the articles which it was our intention to treat 
as contraband of war during the war between us and the German Em- 
peror; and 

WHEREAs on the twelfth day of August, 1914, we did by our Royal 
Proclamation of that date extend our Proclamation afore-mentioned to 
the war between us and the Emperor of Austria, King of Hungary; and 

WHEREAS on the twenty-first day of September, 1914, we did by our 
Royal Proclamation of that date make certain additions to the list of 
articles to be treated as contraband of war; and 

WHEREAS it is expedient to consolidate the said lists and to make cer- 
tain additions thereto: 

Now, THEREFORE, we do hereby declare, by and with the advice of 
our Privy Council, that the lists of contraband contained in the schedules 
to our Royal Proclamations of the fourth day of August and the twenty- 
first day of September aforementioned are hereby withdrawn, and that 
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in lieu thereof during the continuance of the war or until we do give 
further public notice the articles enumerated in Schedule I hereto will 
be treated as absolute contraband, and the articles enumerated in 
Schedule II hereto will be treated as conditional contraband. 


SCHEDULE [| 


Arms of all kinds, including arms for sporting purposes, and their 
distinctive component parts. 

2. Projectiles, charges, and cartridges of all kinds, and their distinc- 
tive component parts. 

3. Powder and explosives specially prepared for use in war. 

4. Sulphuric acid. 

5. Gun mountings, limber boxes, limbers, military wagons, field 
forges and their distinctive component parts. 

6. Range-finders and their distinctive component parts. 

7. Clothing and equipment of a distinctively military character. 

-8. Saddle, draught, and pack animals suitable for use in war. 

9. All kinds of harness of a distinctively military character. 

10. Articles of camp equipment and their distinctive component parts. 

11. Armour plates. 

12. Hematite iron ore and hematite pig iron. 

13. Iron pyrites. 

14. Nickel ore and nickel. 

15. Ferrochrome and chrome ore. 

16. Copper, unwrought. 

17. Lead, pig, sheet, or pipe. 

18. Aluminium. 

19. Ferro-silica. 

20. Barbed wire and implements for fixing and cutting the same. 

21. Warships, including boats and their distinctive component parts 
of such a nature that they can only be used on a vessel of war. 

22. Aeroplanes, airships, balloons, and aircraft of all kinds, and their 
component parts, together with accessories and articles recognizable 
as intended for use in connection with balloons and aircraft. 

23. Motor vehicles of all kinds and their component parts. 

24. Motor tires; rubber. 

25. Mineral oils and motor spirit, except lubricating oils. 

26. Implements and apparatus designed exclusively for the manufac- 
ture of munitions of war, for the manufacture or repair of arms, or war 
material for use on land and sea. 


ScHEDULE II 
1. Foodstuffs. 
2. Forage and feeding stuffs for animals. 
3. Clothing, fabrics for clothing, and boots and shoes suitable for use 
in war. 
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4. Gold and silver in coin or bullion; paper money. 

5. Vehicles of all kinds, other than motor vehicles, available for use 
in war, and their component parts. 

6. Vessels, craft, and boats of all kinds; floating docks, parts of docks, 
and their component parts. 

7. Railway materials, both fixed and rolling stock, and materials for 
telegraphs, wireless telegraphs, and telephones. 

8. Fuel, other than mineral oils. Lubricants. 

9. Powder and explosives not specially prepared for use in war. 

10. Sulphur. 

11. Glycerine. 

12. Horseshoes and shoeing materials. 

13. Harness and saddlery. 

14. Hides of all kinds, dry or wet; pigskins, raw or dressed; leather, 
undressed or dressed, suitable for saddlery, harness, or military boots. 

15. Field glasses, telescopes, chronometers, and all kinds of nautical 
instruments. 


WHEREAS by an Order in Council dated the 20th day of August, 1914, 
His Majesty was pleased to declare that during the present hostilities 
the Convention known as the Declaration of London should, subject 
to certain additions and modifications therein specified, be adopted and 
put in force by His Majesty’s Government; and 

WHEREAS the said additions and modifications were rendered neces- 
sary by the special conditions of the present war; and 

WHEREAs it is desirable and possible now to re-enact the said Order 
in Council with amendments in order to minimize, so far as possible, 
the interference with innocent neutral trade occasioned by the war: 

Now, THEREFORE, His Majesty, by and with the advice of His Privy 
Council, is pleased to order, and it is hereby ordered, as follows:— 

1. During the present hostilities the provisions of the Convention 
known as the Declaration of London shall, subject to the exclusion of 
the lists of contraband and non-contraband, and to the modifications 
hereinafter set out, be adopted and put in force by His Majesty’s Gov- 
ernment. 

The modifications are as follows:— 

(i.) A neutral vessel, with papers indicating a neutral destination, 
which, notwithstanding the destination shown on the papers, proceeds 
to an enemy port, shall be liable to capture and condemnation if she is 
encountered before the end of her next voyage. 

(ii.) The destination referred to in Article 33 of the said Declaration 
shall (in addition to the presumptions laid down in Article 34) be pre- 
sumed to exist if the goods are consigned to or for an agent of the enemy 
State. 

(iii.) Notwithstanding the provisions of Article 35 of the said Declara- 
tion, conditional contraband shall be liable to capture on board a vessel 
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bound for a neutral port if the goods are consigned ‘‘to order,”’ or if 
the ship’s papers do not show who is the consignee of the goods or if 
they show a consignee of the goods in territory belonging to or occupied 
by the enemy. 

(iv.) In the cases covered by the preceding paragraph (iii.) it shall 
lie upon the owners of the goods to prove that their destination was in- 
nocent. 

2. Where it is shown to the satisfaction of one of His Majesty’s 
Principal Secretaries of State that the enemy Government is drawing 
supplies for its armed forces from or through a neutral country, he may 
direct that in respect of ships bound for a port in that country, Article 35 
of the said Declaration shall not apply. Such direction shall be notified 
in the “‘ London Gazette,” and shall operate until the same is withdrawn. 
So long as such direction is in force, a vessel which is carrying conditional 
contraband to a port in that country shall not be immune from capture. 

3. The Order in Council of the 20th August, 1914, directing the adop- 
tion and enforcement during the present hostilities of the Convention 
known as the Declaration of London, subject to the additions and 
modifications therein specified, is hereby repealed. 


The lists of contraband at first sight offer the appearance of a large 
extension of the doctrine of prohibited trading by neutrals with the 
enemy; but, on examination, it is submitted that the changes are in 
accord with the general principles which governed the scheme of the 
Declaration. Articles exclusively or mainly used for warlike purposes 
during war may be declared absolute contraband, while articles suscep- 
tible of use for war, though also required for civil purposes, may be 
declared conditional contraband. The list of absolute contraband in 
the Declaration of London (which was drawn up five years ago) failed 
to meet the actual need of belligerents today, because it did not foresee 
the vital part which motor traffic would play in military operations, and 
it failed also to prohibit the trade in articles, which though not im- 
mediately munitions of war, are essentially required for the manufac- 
ture of munitions. The new list remedies this defect, while the addi- 
tion to the list of conditional contraband of hides, pigskins and leather 
suitable for saddlery, harness or military boots is obviously reasonable. 
The fresh presumptions of hostile destination set up by Modification iii, 
where goods are consigned to order or the ship’s papers do not show any 
consignee, are a new, but a justifiable application of the doctrine of 
continuous voyage, which the modern circumstances of commerce in 
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war have called for. Merchants engaged in contra»and trade today are 
skillful enough to hide the enemy destination, and the belligerent can 
only protect himself either by a more rigorous control on the sea of 
neutral trade which has not a clearly innocent destination or by induc- 
ing neutral states to assist in checking the noxious trade of their subjects. 
The latter way was the object aimed at in Article 2 of the order, and, in 
fact, the publication of the order was followed by ordinances passed 
in Denmark, Holland and Sweden to prohibit the exportation from 
those countries of goods which were contraband. In this way, their 
sea-borne commerce was protected against excessive interference while 
the belligerent’s need was satisfied. 

It is notable that articles, whether of absolute or conditional contra- 
band, which were seized in neutral vessels bound for the enemy country 
at the outbreak of hostilities, have not been confiscated, but, as 
is provided for in Article 43 of the Declaration, are condemned subject 
to the payment of compensation and that whether the ship was taken 
at sea or in the belligerent’s port. If the owner were a person living in 
the enemy country, the payment of compensation is suspended till the 
conclusion of war, because of the rule against making payments to an 
enemy subject. And the cargo owner takes the proceeds of the contra- 
band cargo subject to the payment of the ship’s freight, the English 
prize rule being that the ship is entitled to her freight, although the 
goods have not been brought to their destination, if she was prevented 
from carrying them there solely by the disability of the goods. 

Apart from contraband, the chief topic among those covered by the 
Declaration of London which has become of practical concern in the 
early stages of the war is that of transfer to a neutral flag after the 
outbreak of hostilities. The rules of the Declaration on this point are 
more rigid and more severe against attempted transfers than the old 
English prize rule. By Article 56, the transfer of an enemy vessel to a 
neutral flag in war time is void, unless it is proved that it was not made 
in order to evade the consequences to which an enemy vessel is exposed, 
i. €., capture by the public ships of the belligerent; whereas, by the former 
English rule, these transfers were valid if made bona fide and by out and 
out sale in a neutral or enemy port other than a blockaded port. It was 
in virtue of the new rule that the English Government originally pro- 
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tested against the transfer to the American flag of the German liners 
which, at the outbreak of war, were bottled up in ports of the United 
States; and, if finally the transfer is permitted, it will be a deliberate 
waiving of belligerent rights granted out of regard to the innocent 
purposes for which the Americans propose to apply the acquired vessels. 

Finally, attention may be directed to an instructive prize decision 
which partly turned on the question of transfer immediately prior to 
war from a belligerent to a neutral flag (The Tommi and The Rothersand). 
The case concerned two vessels seized in the port of London on August 
5th when they were flying the German flag; but it was urged that they 
should be released because of an alleged transfer made four days pre- 
viously from their former German owners to an English company. 
This transfer had been made by telegram while the vessels were on their 
voyage from Germany to England. In refusing to recognize the trans- 
fer the Prize Court judge said: 

There are three heads under which the case can be considered. First, 
whatever may be the result properly to be attributed to this alleged 
transfer, it is said the vessel was sailing under the German flag on August 
5, and that therefore the German flag proves her nationality, and she 
must therefore be taken to be German and subject to seizure by this 
country on August 5. It is perfectly clear that if a ship does sail under 
a particular flag, unless there are very special reasons, she enjoys the 
protection of the country whose flag she flies, and she is regarded as 
belonging to the State whose flag she carries. Mr. Laing said there was 
a distinction to draw in considering this part of the case between a cap- 
ture at sea and seizure in port. It does not matter in the slightest degree 
whether the flag was actually flying and hoisted at the mast. The ques- 
tion is what flag she was entitled to fly, and in my view there is no dis- 
tinction upon this part of the case between a ship captured at sea and a 
ship seized in port. * * * Therefore if there were no other point in 
the case, I think the fact that the vessel was flying the German flag is 
enough to entitle her to be regarded as the subject of capture. The sec- 
ond question is whether this transfer was valid, and I have come to 
the conclusion, clearly, for the purpose of the Prize Court, that this 
transfer was not a valid transfer at all. * * * It was hardly more 
than this: ‘‘We understand you over there, and you understand us 
over here; our companies are mutually connected. We in Germany own 
nine-tenths of the shares in the British company; if war breaks out 
whoever the belligerent is, let this ship be called a British ship.”” I think 
that is the real substance of the transaction. Apart from that, much 
more is needed to transfer a vessel in transit when war has been declared 
or even when war is imminent than was done in this particular case. 
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If I have stated the correct principles to apply I need not go into the 
details of the case to point out that nothing was arranged as to when 
the purchase money was to be paid, as to when the completion was to 
take place, or that it is not shown that any satisfactory arrangement was 
made by the British company that they and not the person who is said 
to have bought the vessels should become the purchasers. Apart from 
the Declaration of London (Articles 55 and 56), and whatever alteration 
that may make in the law, it cannot be said that the artificial periods of 
time for the transfer of vessels agreed upon by the various nations can 
be found in any decision of any particular Prize Court belonging to any 
country. They are convenient, but I refer to Articles 55 and 56 to show 
(1) that the basis of the whole thing must be that the transfer was not 
made to avoid the consequences to which the enemy vessel supposed 
to be transferred might be exposed by the action of any belligerent, and 
(2) that in any event, even after a lapse of time like 30 days, the transac- 
tion must have been completed, not merely by letters or telegrams pass- 
ing, but by the execution of the formal documents necessary to complete 
the title. In this case there is an absence of any such documents. I 
have come to the conclusion, therefore, without any doubt that this 
alleged transfer was not valid. 


NORMAN BENTWICH. 


THE ORGANIZATION OF INTERNATIONAL FORCE 


Introductory. At this time nearly all serious minds are preoccupied 
with the problem how, after the European war, peace may be most 
effectively promoted and maintained. Thoughts are turned toward the 
question what is the best international system for the sustenance of 
a revitalized Concert of Europe, or of the 


higher international justice 
world, or some new application of the “balance of power” principle. 
There are those who consider the “balance of power”’ doctrine to have 
outlived its usefulness, and to have shown itself productive of mischief; 
others would retain or reconstruct existing alliances in a form more 
efficacious for the preservation of international peace. Statesmanship 
will have to face many other difficult problems of international relation- 
ship after the war, and internationalists will be impelled to give a greatly 
increased share of their attention to the sanctions of international law 
and to the political conditions essential to its maintenance and develop- 
ment. Such questions call for an understanding of aspects of the life 
of the international community that are now much more strongly 
accentuated than they were before the war, and that can scarcely fail to 
attract scientific study to factors in the general situation the importance 
of which till recently was underrated. These practical problems demand 
in some degree philosophical study of the structure of the international 
community; as pure science precedes applied science, the communal life 
of States must be analyzed before light can be thrown on the issues of 
practical statecraft. The question how international force is to be 
organized, so as to render most effective aid to the cause of justice, pre- 
supposes for its satisfactory solution an inquiry into the actual con- 
stitution of the international society. States, moreover, can wisely order 
their future only by acting with full knowledge of the lessons of history. 
The interpretation of history is a necessary point of departure for the 
statesman and the publicist, if they are to offer sound proposals for 


practical action. But one is powerless to extract any meaning from 
45 
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history without understanding the social processes of which conspicuous 


historical events are but the surface manifestations. One must read 
history in the light of political science to grasp its meaning. Thus we 
are led inevitably, as a preliminary to any practical program, or to any 
interpretation of recent history, to the task of surveying the actual 
distribution, transformation, and organization of international force, 
and of stating in analytical terms the relation between these processes 
and the maintenance of international right—that is, order and justice. 
The conceptions of international force and of international power are so 
closely related as to be almost identical, but in this investigation we 
prefer the concept of force as something more positive and more tangible 
than power, which is latent force, or that which may develop actual force. 
For this reason the propositions here elaborated apply equally to the 
organization of international power—to the establishment of that 
authority through which the supremacy of law is effectuated and 
secured. 

The Relation of Force to Right. It is as true of international law as of 
other law that force is necessary as a means to the establishment of 
social order. 

Stammler, even if his main positions cannot be accepted unreservedly, 
has the merit of having shown, with admirable clearness, the necessity 
for force as a means to the maintenance of right. His idealism con- 
sequently does not suffer from that undervaluation of mechanical con- 
ceptions, that anti-positivistic tendency, which has deprived idealis- 
tic interpretations of law, as a whole, of fruitfulness. His view is thus 
summed up by Dr. Berolzheimer: 

Convention makes its appeal to the individual. Those who conform 
to it do so of their own accord. If social life were organized exclusively 
upon the basis of convention, it would affect only ‘certain men with 
certain qualifications.” Hence convention does not account for the 
entire range of social life. “Convention alone cannot produce an orderly 
social life or even approximate it.’”’ Legal coercion alone has within it 
the capacity to regulate all phases of social life; and therein lies its 
justification—“‘as a necessary means to the establishment of the principle 
of order in the social life of man.’’! 

This argument, which applies to legal coercion, would not be changed 

1 The World’s Legal Philosophies, Boston, 1912, 407. 
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in any essential respect if it were made to apply to moral force,? which is 
equally necessary to the maintenance of the moral order. If the moral 
system were itself organized solely upon the basis of convention, it too 
would affect only “certain men with certain qualifications.””’ There 
would be no way of securing the triumph of the higher over the lower 
conscience. Just as pressure must be applied to conduct in order to 
prevent lawlessness, it must likewise be applied to motives, as well as to 
acts, if moral anarchy is to be avoided and the supremacy of a lofty 
moral code is to be achieved. Force is therefore the necessary instru- 
ment of right, alike in the moral and in the legal sphere. 

The Specific Force of Right. All force thus exerted for the maintenance 
of right, however, is not deliberately chosen; all such force need not be 
the artificially selected mechanical means to a desired end. Men will 
spontaneously exert the strength at their command to achieve what their 
will desires, without making any calculation of its efficacy and, indeed, 
without any conscious exertion of the resources at their command. The 
instinct of social reprobation, which may be as effective in arresting 
wrongdoing as deliberate persuasion, is an example of this spontaneous 
force. But it is not only in the subjective or psychic sphere that force 
may be exercised spontaneously. In the realm of physical force, like- 
wise, a ruling class in possession of political and economic power will 
often set various agencies in motion which are not deliberately chosen 
but which act, as it were, of their own accord. 


2‘ Moral force,” in this discussion, is used in the sense of coercive activity animated 
by a moral purpose, as distinguished from an arbitrary or passionate impulse; moral 
force is thus the opposite of brute force, and is synonymous with righteous or spir- 
itualized force. 

Many discussions of the element of force, in social life, are clouded by a vague 
terminology. It would be less confusing if writers, when they meant brute force or 
arbitrary force, always employed a more specific term than “force” in a general 
sense. 

The distinction between the kinds of force is more important than that between the 
modes of its exercise. Moral force, legal force, and arbitrary force, for example, are 
different kinds of force. All varieties of compulsion may operate externally, upon 
the physical person, or merely internally, upon the will. The fear of physical con- 
sequences may be quite as effective in procuring obedience to the force-agent as an 
actually suffered external compulsion. After the primary division between the 
varieties of force, a subdivision can thus be made between physical or external force 


and psychical or internal force. 
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Furthermore, it will be seen on closer examination that not only may 
force sometimes be spontaneous; rather, it is always in its essence, in the 
last analysis, wholly spontaneous. For external forces cannot be set in 
motion except by virtue of some force which masters those agencies. 
Legal coercion could not be exercised by any number of men unless they 
were in possession of the instrumentalities by which it could be effected; 
force is therefore in its essence nothing but the action of the will itself, 
employing such agencies as are within its reach, the force being great or 
little as those agencies are great or little. The will does not determine 
the strength of the agencies, for it is beyond its control. The will has a 
certain latitude in determining the amount of force that shall be exerted 
at a given moment, but cannot increase the force beyond the maximum 
allotted to it by the operation of immutable natural laws. 

This brings us to the specific force of moral and legal right, that is, if 
right be treated, for the present purpose, not as an objective, intel- 
lectualized concept denuded of volitional content, but as a phase of the 
human will, a dynamic, psychologieal conception. Only in the latter 
sense are we at all justified in speaking of force as an attribute of 
right. 

The Distribution of Force in a Society. The first distinction likely to 
occur, in seeking a classification of force,’ is doubtless that between 
physical or actual and psychic or volitional force, the former operating 
upon the physical person or upon physical objects and the latter operat- 
ing only in the region of motives. But this distinction, though impor- 
tant, relates to the degree or quantity of force rather than to its kind, 
and is secondary, in any consideration of the nature of force and its 
distribution. 

First may be considered bodily force, which arises merely from the 
strength and endurance of the human frame. We need not inquire into 
the obscure biological principles which insure for some men greater 
strength than others; it is sufficient to say that the distribution of bodily 


Throughout this paper “force” is used in the ordinary mechanical sense of 
compulsion or pressure, or the agency exciting such pressure, not in the sense of a 
metaphysical entity supposed to cause social phenomena. “Social force,’’ as here 
conceived, is thus clearly distinguishable from that other concept of ‘‘social force’ 
which has been criticized, perhaps properly, as unscientific. See ‘‘The Social Forces 
Error,”’ by Edward Cary Hayes, American Journal of Sociology, xvi, 613 (Mar. 1911). 
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force is virtually unrelated to the distribution of the other kinds of 
force of which we shall speak. 

A second form of force may be called appetitive force. The conception 
may seem novel but seems a necessary link in the chain here constructed. 
The desires of men give rise to forces which have a most far-reaching 
effect on the constitution of society. Men’s appetites, bodily and 
mental, determine the habits of a society and lay the foundation for a 
complex of moral, economic, and political pressures. In a society that 
lives for conquest the military class will surely be stronger than any 
other. In a society that lives for trade the commercial class will be 
supreme. The appetites of large numbers of people exert their pressure 
upon the life of the community as a whole, and may have a preponderat- 
“ing influence upon its interests. From an economic point of view it is 
not the producers alone who have power, on the contrary the consumers 
dictate what shall be produced and in what quantity. The distribution 
of appetitive force can be described only by answering the question what 
needs are regarded as most imperative, what appetites are shared by the 
largest number, what appetites are shared by people in possession of the 
largest economic resources for gratifying them. The answer to this 
question will thus be determined in part by the distribution of the other 
branch of economic force, wealth force or productive force. 

Productive force is the force exerted by those who create things, 
whether goods or services, to satisfy human wants. Productive capacity 
varies so widely that some men are strong and others weak. Production, 
moreover, both limits consumption and is limited by it, and while it 
might look, therefore, as if neither producers nor consumers could secure 
a preponderance of power, in practice it works otherwise, as the advan- 
tage will usually be found on one or the other side. It is normally, 
however, the producer who accumulates the surplus fund, and his posses- 
sion of that fund turns the scale in his favor. He is thenceforward in a 
position to dictate somewhat to the consumer and to other producers. 
This advantage is passed on to subsequent owners of his wealth who 
have succeeded to the power he exercises without doing anything to 
earn it. 

The chief factor in economic force is wealth, whether producers’ or 
consumers’ wealth, so the distribution of economic force is generally 
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synonymous with the distribution of wealth. That distribution is 
determined by the distribution of productive ability as evaluated by the 
consumers’ wants. Likewise the economic force of wealth is in large 
measure shifted or delegated to the producers ministering to the wants 
of the wealthy class, who derive their power from the implied consent of 
the wealthy class to their operations. 

Moral force is appetitive force raised to the higher level of desires 
directed not toward immediate practical ends but the ultimate welfare 
of society. All degrees of elevation are thus possible to moral force. 
But the efficacy of the force and its elevation may be wholly different 
things. Moral force may be efficacious on a low place of exaltation. 
The efficacy may be secured merely by the concurrence in the same 
person of a lower form of moral force and of economic or political force. 
For it is an error to suppose that the arguments of moral force are ad- 
dressed only to the conscience; they are addressed also to the fear of 
those in authority and to the discretion which seeks to retain the good 
will of the economically powerful. The normal intermingling of moral 
and economic force is evidenced by the virtues common to morality and 
to economic life, which express the valuation of moral ideals in terms of 
the actual economic order. A supermundane, disinterested morality 
seeks to disentangle itself of these worldly ties. It expresses, however, 
only the aspiration to a purer economic system,—though the aspiration 
be unconscious,—which should witness the economic salvation of virtue. 
In a society of elevated tastes and habits the appetitive and productive 
activities of men would be lifted to the level of purified conscience, a 
high value would be set upon the worthiest personal capacities, and 
wealth and virtue would coalesce. The actual distribution of moral 
force roughly conforms to the actual distribution of economic power. 
The ideal distribution of religion, transcending the facts of social life, 
which would give virtue its reward in heaven, merely shifts from this 
world to the next the realization of that which the moral system regards 
essential to its vindication. 

Political force is not only that force which we see in an organized 
government, but the force of one person’s control of another which 
furnishes the inner substance of which organized political power is 
merely the outward form. Political force, unlike economic force, extends 
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beyond particular transactions into a super-economic field; it demands a 
more general submission from the individual and offers a fuller expres- 
sion of the desire for personal power. Its distribution follows that of 
economic and moral force, from which it is commonly derived. 

Right has the Support of Collective Social Force. The foregoing survey 
of the distribution of force can be regarded as only tentative and pre- 
liminary—tentative because the different kinds of force so overlap and 
depend upon one another that an accurate presentation of the interrela- 
tions would necessitate an elaborate exposition ‘ that is not practicable 
in this place, and preliminary because the general propositions just laid 
down, which can be treated only as rough approximations to sound 
analytical principles, instead of solving the problem of the distribution of 
force, simply present that problem in a clearer light, and leave open the 
fundamental question which it will now be our endeavor to treat more 
fruitfully. 

It has already been seen that economic, moral, and political force 
roughly conform to the same scheme of distribution and may therefore 
be treated, roughly at least, as different phases of a single social force. 
As the larger topic of our discussion is the relation between force and 
right, this conception of a single social force presents that topic in an 
altogether different aspect from what would be the case if a conflict 
rather than a unison of forces had to be taken into account. If, for 
example, there were a conflict between moral and economic force this 
conflict would have to be resolved before it could be determined what 
force right could call to its aid. Instead, there is no tangle of con- 
flicting forms of force to be unraveled, for right rallies the collective 
social force to its support, and the force being homogeneous, the only 
conflict is that between the force and the obstacles it has to overcome, 
that arising from the struggle between competing forces similarly con- 
stituted for supremacy. We have therefore to consider the struggle for 
right in relation to this struggle of social force itself for supremacy. 

The Problem of Social Force is More Psychological than Mechanical. 
It has been a common error to conceive of social force as similar to 
physical force, and consequently to treat the struggle of competing social 


‘ So far as the writer is aware, the literature of social science offers no extended and 
scientifically thorough treatment of the subject. 
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forces as a blind mechanical process. This mistake results from the 
failure to perceive that the intensity of social force is determined by 
causes which are internal to its constitution, and that the problem is 
consequently not so much that of the external operations of a social 
force as that of the manner in which its strength is self-determined. 
Given two or more forces of fixed quantity, it is no doubt interesting to 
predict what will be the result of their collision, but as a matter of fact 
such forces never have a fixed quantity, and their intensity is governed 
by psychic causes which though elusive are important as constituting the 
very essence of the problem. There can therefore be no economic 
interpretation of history which arbitrarily abstracts from the complex 
of social force we have considered its quasi-mechanical activity and 
ignores the essential moral element of the complex. Nor can there be 
a valid economic interpretation of history which, though recognizing 
the moral element, and even correlating it with the mechanical after 
the fashion of pragmatistic philosophy, banishes it to a purely subjective 
realm and denies its efficacy as an agency co-operating with economic 
force in all the physical operations of the latter. Economie force is, 
indeed, determined by the tastes, habits, desires, and aptitudes of men, 
and when we consider the positive force thus generated within the 
human constitution we find that to define it solely in either economic 


or moral terms would be a misinterpretation; no simple physical formula 
will suffice to express the complex nature of social force, and we are 
driven to the selection of a broader conception, one more psychological 


than mechanical.° 


5 “Wenn wir fragen: giebt es denn iiberhaupt ein Vélkerrecht? so treten uns zwei 
einander widersprechende, aber gleich unhaltbare extreme Anschauungen vom 
internationalen Leben der Staaten entgegen. Die eine, naturalistische {ihr gegeniiber 
steht die ebenso falsche, moralisirende Auffassung der liberalen Theorie], als deren 
Hauptvertreter wir Machiavelli schon kennen gelernt haben, geht von dem Satze aus: 
der Staat ist Macht schlechthin, er darf Alles thun, was ihm niitzlich ist; er kann sich 
also an kein Vélkerrecht binden, seine Stellung zu anderen Staaten bestimmt sich 
rein mechanisch nach dem Verhiiltniss der Krifte. Diese Anschauung kann man nur 
von ihrem eigenen Standpunkt widerlegen. Man muss ihr zuniichst zugeben, dass 
der Staat physische Macht ist; will er das aber einzig und allein sein, ohne Vernunft 
und Gewissen, so kann er sich auch nicht mehr im Zustande eigener Sicherheit be- 
haupten. Auch die Naturalisten geben zu, dass den Staat den Zweck hat, Ordnung im 
Inneren zu schaffen; wie kann er das, wenn er nach Aussen sich an kein Recht binden 
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The Force of the Ethos. Such a conception is found in the activity of 
the ethos, using the term to express the externally acting character of a 
person, or combination of persons, so exerting itself as to affect one or 
more other persons. The term is useful because it covers the entire 
range of human motives, not moral alone but economic and political 


as well. 

Without resistance there can be no force. Strength is a relative con- 
ception, implying comparison with weakness. In considering social 
force, therefore, we must conceive of resistance existing, for without 
resistance there would be nothing to which the term “social force’’ could 
be applied. Now of two contending social forces, one may prove the 
stronger either by completely destroying the other, or by restricting the 
other to a limited field of operation in which it will not clash with the 
‘first. If the two forces are evenly balanced of course force in the strict 
sense of a coercive agency does not exist. 

In the actual life of the social order we are sometimes confronted with 
the spectacle of one force destroying another, but the more typical 
phenomenon is that of co-operation between forces, one weak another 
strong, which have worked their way to a sort of harmony, with respec- 
tive spheres of operation that do not overlap. In such instances we are 
far from finding the major force omnipotent; on the contrary, limits are 
set even to the power wielded by the despot. But the fact that force is 
thus limited does not render it subservient. Forces which, when we 
abstract the element of human personality, seem about equal turn out 
to be very unequal when we recognize the impropriety of such an ab- 
straction, for force is of concern chiefly as an attribute of human per- 
sonality. In the case of the despot a great power, though limited, is 
lodged in the hands of a single being; a great power, though minatory, is 


will? Ein Staat, der grundsiitzlich Treu und Glauben verachten wollte, wiirde 
bestiindig von Feinden bedroht sein und also seinen Zweck, physische Macht zu 
sein, gar nicht erreichen kénnen. Das bestitigt die historische Erfahrung; auch 
Machiavelli’s Ideal des Fiirsten, Cesare Borgia, fiel schliesslich selber in die Grube, 
die er Anderen gegraben hatte. Denn der Staat ist nicht physische Macht als Selbst- 
zweck, er ist Macht, um die héheren Giiter der Menschen zu schiitzen und zu 
beférdern. Die reine Machtlehre ist als solche véllig inhaltlos, und sie ist unsittlich 
darum, weil sie sich innerlich nicht zu rechtfertigen vermag.”—Treitschke, Politik, 


2d ed., Leipzig, 1899, ii, 542. 
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broken up among his subjects in such small particles as to leave to them, 
as individuals, only an insignificant scrap of authority. 

The ethos of the ruling class in any community, aspiring to and 
achieving authority by virtue of that ethos, is not powerful enough to 
crush the ethos of the subject class out of existence; on the contrary it 
derives its power equally from the voluntary or forced permission of the 
subject ethos, which accepts the sole conditions upon which harmony is 
feasible. 

The chief purpose of the ethos is the distribution of personal power, 
the latter signifying the fullest possible expression of personality, the 
fullest means for the gratification of higher motives. In the conflict of 
ethea, they unconsciously accept the expediency of reciprocal accommo- 
dation, as the only means of escaping impairment of their energy by the 
penalty of conquest. In a narrower sense it is the ethos of the economic 
and political magnates, of the most potent administrators of the re- 
wards and penalties of positive morality, which triumphs. In a wider 
sense the victory is with the collective ethos formed out of a harmony 
of co-ordinated special ethea united as members of one body. But this 
larger ethos is the auxiliary of the might of the strong; it is therefore 
doubly prized as assuring their own interests, that is, maintaining their 
own ethos, and as apportioning power to their own profit on the basis of 
the widest possible conception of social order. 

How the Strength of the Ethos is Determined. It may readily be seen 
that in determining the strength of an ethos the number of the in- 
dividuals asserting it is a factor not to be disregarded. Other things 
being equal, the numerically stronger faction will triumph. But this 
holds true as a general proposition only where the other conditions are 
equal, for frequently the victory goes not to the many but to the few, or 
even to a solitary individual. What is far more important than numbers, 
therefore, is the command of physical force, and which side will win is 
more a question of the physical force available than of the number of 
persons championing a given ethos. By such physical force we mean 
command of the physical instruments of the ethos, that is economic 
goods of such a nature as to confer power, military force, the force of 
police exercised in a peaceful State, and actual bodily force to which men 
may submit more through fear than through weakness; we mean the 
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economic force which impoverishes, the political force which restricts 
freedom of action, the moral force which darkens the future of the dis- 
graced person. The line between psychical or internal and physical or 
external force is hard to draw, and we are not here concerned with this 
distinction, emphasis being laid, in the somewhat loose expression of 
“physical force,” on the efficacious instruments through which power 
may operate externally to achieve its will, whatever the nature of these 
agencies, physical or human. Obviously the working strength of the 
ethos is determined by the magnitude of the external resources thus 
available, of whatever kind. 

But this does not answer the question what determines the strength of 
the ethos, for the reason that it throws no light on the manner in which 
cqgmmand of these agencies is acquired, that is, on the internal charac- 
teristics by virtue of which an ethos is able to master these agencies. 
The strength we have considered is an extrinsic matter; what is impor- 
tant is the strength that is intrinsic, that proceeds from the ethos itself, 
what may be called the inherent force of the ethos. 

The Inherent Force of the Ethos. It is a mistake to suppose that men, 
by passing a great fund of wealth from hand to hand, can pay for all the 
services they require solely in instruments of exchange, retaining full 
possession of their liberty. On the other hand, parts of this liberty have 
often to be surrendered in order that the necessities of social life may be 
procured. The individuals who render service may perform services so 
valuable and so necessary that they cannot be repaid in possessions or 
offsetting services alone, but must be repaid by a partial forfeiture of 
personal freedom. All those who serve therefore will not be servants; 
some will become masters. Mastery, except in those cases where it is 
acquired by brutal violence, passes into the hands of those who perform 
great and singular services for which they are compensated by becoming 
endued with power. It is easy to verify the truth of this statement in 
the case of the statesman, the general, or the commercial magnate. 
A difficulty arises when we consider hereditary wealth and the hereditary 
power springing from it, but this difficulty is apparent rather than real, 
for the power recognized by society in this instance is really that of the 
original owner of the wealth who was rewarded by being permitted to 
dispose of what he had created in whatever manner he saw fit. 
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Better expressed, the quality by virtue of which personal mastery is 
ordinarily won is wealth of personality. It is capacity for high attain- 
ment, normally recognized and rewarded by society in proportion to its 
worth. Such capacity works for the realization of a high standard in the 
administration of practical affairs and in all other departments of human 
activity. It is an ethos progressing through successive stages of progres- 
sive development, from the lowest to the highest. It strives ever up- 
ward toward the ideal of increased efficiency of economic and political 
organization and of exalted moral principle translated into the actualities 
of an advancing social order. 

The inherent strength of the ethos thus depends upon its exaltation, 
but stress must be laid on the fact that this does not refer to moral 
elevation alone, but to that moral elevation which intermingles with 
enlightened motives with respect to economic and political interests. 
In the final stage of their development, a lofty, disinterested morality, 
an able and enlightened statesmanship, and wisdom in securing the best 
possible organization of economic resources, would be but different 
phases of the same thing. The correlation of the three is evident in that 
final, ideal stage. But the correlation is also found in the lower stages of 
the ethos; a somewhat selfish positive morality is joined to an incapacity 
for economic organization upon a high scale of efficiency, and to a bun- 
gling, opportunistic statecraft that can hardly secure for society any 
solid or lasting well-being. 

It is but a corollary of this to say that a higher ethos is more efficacious 
in action, other things being equal, than a lower ethos. When a higher 
and a lower civilization come into collision, as in the event of war 
between an advanced and a backward people, the advantage lies not 
with the side possessing the stronger armament but with the side which 
has progressed further in the art and science of war. The advantage, in 
other words, is with the ethos as the origin of military efficiency as of 


efficiency of other sorts. 

In Reality, However, the Positive Force of the Ethos Does Not Conform to 
its Inherent Force. In this consideration of the inherent force of the 
ethos, we choose an ideal standard of comparison by which to estimate 
its strength; we have in mind the ideal standard of an elevated ethos 
and we determine the strength of an existing ethos with reference to 
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that rather than to the strength of an actual competitor. If, however, 
we compare two existing ethea which are competing with each other, it 
is not practicable thus to extract the kernel of the ethos and to segregate 
it from the concrete realities of an actual struggle, for the realities of the 
actual situation may neutralize the effect of these estimates of a single 
segregated factor. When we view an actual conflict of ethea, we are, 
indeed, more concerned with their external activity and the actual 
process of their interaction than with the fountain sources from which 
they derive their strength. We are compelled, in such an event, to 
recognize that the problem turns itself into one of the result of collision 
between two quasi-mechanical forces. The victory will go to the side in 
actual possession of the most powerful quasi-mechanical agencies. 
Consequently, while in the long run the higher ethos will no doubt tend 
to dominate the lower, in the actual struggle supremacy is decided solely 
by the efficacity of the dynamic resources at their command. When 
Germany and Russia, let us say, meet in war, it is not a question whether 
the ethos of Germany or of Russia is higher, for then we would too 
readily predict victory for Germany. On the contrary, the victory will 
depend not on this factor, except to a contributory extent, but upon the 
relative strength of the military, economic, political, and moral resources 
which may be employed by each of the two countries to mass a terrific 
and inexhaustible energy that may be directed upon the enemy. It is 
thus a question of the external force which the two governments exert 
upon their own populations, as well as of the external force which they 
apply against each other. It is also a question of the external force, 
moral, political, or economic, exerted by Germany and Russia upon 
other nations in such a manner as to secure the aid of any of them to the 
belligerents. Here, likewise, we are concerned with real quantities, the 
forces actually exerted, rather than with the inherent force of the ethos, 
for a peaceful victory of the ethos of Russia over that of France is 
possible as the result of the interplay of quasi-mechanical forces without 
conceding the inherent supremacy of the ethos of Russia to that of 
France. The positive force of the ethos, therefore, may be far in excess 
of its inherent force, and likewise it may be much less, for civilization is 
of slow growth, and the inertia of backward peoples must be overcome 
before the force of the higher ethos can always succeed in rallying the 
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support of the powerful instrumentalities that are necessary to its 
triumph. It is the strength of these instrumentalities alone that deter- 
mines the issue of a specific conflict, and in this respect the quasi- 
mechanical interpretation of social strife is useful. Its inadequacy is 
found only in its inability to see, in that strife, anything but a collision of 
blind, brute forces, anything but a coarse trial of strength which tends 
toward no ideal goal, anything but a weary struggle for the “survival of 
the fittest’? which, conceived in mechanical terms, can only obscure the 
profounder meaning of that warfare for higher civilization which is 
constantly being waged between nations and between the various 
strata of society. 

How Ethos Force is Distributed within a Community. Let us imagine 
the case of a number of separate groups existing, not as parts of a com- 
munity, but as isolated elements. Each would then exercise its own 
appropriate force, and if the groups were contiguous, the forces could 
not fail to operate partly at least upon the same objects. The forces 
would thus be in physical contact, collision would be inevitable, and in 
the end resistance would be so overcome as to bring about a harmony 
between the contiguous forces. The various ethea would thus unite to 
form a new ethos, that of the community, and this ethos would distribute 
the forces, or rather the collective force, in such a manner as to establish 
order and regularity. This may serve as a description of the process by 
means of which the ethos of a society or nation is consolidated, and how, 
its unity having been achieved, that unity maintains itself. 

Yet it should not be assumed that the consolidation will always be 
complete. If the stronger forces unite, little attention will be paid to the 
weaker forces, which though denied efficacity of action will nevertheless 
maintain a certain momentum of their own. But the union of the 
stronger forces, even though they are in physical contact, may encounter 
obstacles. In the absence of any physical barrier between them, there 
may be a psychical barrier. The ethea may be kept apart by a difference 
of language, for example, which obstructs the normal communication 
between ethea and prevents them from interacting in the mental sphere. 
Other barriers may exist, such as that of a difference of race or of the 
stage of cultural development. Thus where physical union might appear 
possible spiritual union would be impracticable. Ii ‘uch a case conflict 
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will be inevitable; a greater or less degree of hostility will arise between 
the opposed ethea, and the centripetal tendency of nationality to which 
reference has been made will be offset by « centrifugal tendency; the final 
outcome may then be disintegration of the community instead of con- 
solidation. 

But persistent hostility can arise only between ethea of different 
grades. Where the ethea are of the same grade, a community of interest 
is established which no mental barrier whatsoever can divide. The 
interests of the contiguous ethea may not be identical, it is sufficient that 
they be similar, for then they cannot fail to be identical at least in part. 
It is characteristic of the higher ethos, that in contradistinction to the 
lower, it aims at a broader activity of the general will. Civilization is 
diffusive in its main tendency, rather than exclusive. As it advances it 
dispenses its treasures more widely. We see this in the modern diffusion 
of popular education, for instance. Consequently even where there is 
actual strife between a higher and a lower ethos the higher tends to 
absorb the lower, and the advantage is with the centripetal rather than 
with the centrifugal forces of modern society. 

It is for this reason that as civilization advances strife diminishes, 
civil war grows less frequent, and the minority submits more peacefully 
to the rule of the majority. The key to such controversies as do break 
out in the modern class struggle is to be found in the higher ethos rather 
than in a Machiavellian conciliation of the lower ethos, for the former is 
dominant. When a higher and a lower morality, a higher and a lower 
sense of right, come into collision as they so frequently do in the modern 
State, the solution is not to be found in demagoguery but in the higher 
part of the positive morality of the community. 

The Distribution of Force in the Family of Nations. While the ultimate 
goal of the consolidation of the life of nations is world empire, there may 
be a close approach to consolidation in situations falling far short of 
world empire, such as relations of close association between equal States 
or between States acknowledging the suzerainty or dependency of each 
other. Solidarities of this kind are distributions of ethos force in ac- 
cordance with those principles of physical contact and spiritual inter- 
communication which we have been discussing. The chief things that 
keep nations apart are the operation of their physical or quasi-mechanical 
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forces in non-contiguous fields, and the barriers of language, race, and 
culture. 

Association between States is closest when such close physical contact 
exists that collision of interests is an ever present possibility, barriers 
to intercommunication are insignificant, and the ethea of the two 
States are approximately of the same grade. ‘This is the case, for 
example, in the relation between Great Britain and the United States. 
A partnership needs no formal declaration in order to exist in reality. 
War between these two States is almost an impossibility because they 
have gone far toward the formation of a jointly constituted community 
in which force is distributed, a certain harmony of interests and of 
aspirations is established, and their respective wills and standards of 
right have largely been merged in a common will and a common standard. 
What keeps Great Britain and the United States from war is not the 
fact that their respective forces are so great and so formidable that they 
could not hope to subjugate each other, but a common criterion for the 
settlement of questions which may arise between them; for this reason 
if either were reduced to one-quarter its present strength and could 
be physically crushed by the other the possibility of war would be 
equally remote. 

Actual collision is most likely to occur between States when they are in 
close physical contact but the element of spiritual contact which is 
necessary to harmonize the threatened strifes is absent. This lack of 
ready access to each other’s will arrests the normal process of inter- 
penetration of contiguous ethea, by preventing the assimilation of each 
other’s motives, and by keeping up a division of force in lieu of that 
unity which is indispensable to harmony. When a barrier of this sub- 
jective kind exists between nations, it is difficult to say which engenders 
the sharpest conflict, close proximity of forces which because of their 
proximity develop an extensive area of friction, or the breadth of the 
gulf between ethea of different grades. It is difficult to say, therefore, 
whether Great Britain and Germany, or Great Britain and Russia, are 
the more likely to be plunged into bitter strife. (For purposes of illus- 
tration we assume that the two States are isolated from entanglements 
with other States and that the complications of alliance mixed up in 
the present war and really bringing it about have not existed.) On the 
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one hand Great Britain and Germany, though possessing similar ethea, 
which the barriers of language and of other institutions keep apart, 
exert closely contiguous forces in an extensive field of sharp economic 
competition for acquisition of the same prizes. On the other hand, 
Great Britain and Russia, though possessing interests which need not 
clash though contiguous, are prevented from reaching any real harmony 
and of averting all possibility of future friction by the gulf separating 
their respective ethea, a gulf the breadth of which we will not exaggerate, 
but which is so great as undoubtedly to deprive them of a common basis 
of whole-hearted moral co-operation. The question may not admit of a 
satisfactory answer, but even if it does we need not attempt to answer it. 
The important point is that whatever keeps ethea apart engenders 
friction, whatever the nature of the barrier, whether it be language, 
disparity of culture, or anything else, and until some way of over- 
coming such a barrier can be discovered, no security can be found in the 
fact that, for the time being, contiguous forces happen not to be in active 
competition. 

It is the isolation and partition of international force, which so alters 
the aspect of the process of consolidation in the international field as to 
differentiate it sharply from the process of consolidation within a par- 
ticular community. In the affairs of the nation violent struggle is 
avoidable, the conflict is less a physical than a psychical one, and the 
establishment of spiritual harmony makes the establishment of physical 
order a gradual progress for the most part free from any brutal ferocity. 
In international relations this peaceful progress can occur only in the 
case of States fortunately situated with respect to each other, finding 
ready access to each other’s world-conception. Otherwise the only 
alternative is the brutal test of physical strife, deferred, perhaps, by an 
armistice founded on mutual observance of dictates of expediency, but 
not to be clearly averted by precarious self-accommodation to fearful 
exigencies. Thus of the two means by which international force is 
distributed, peaceful association and war, the latter is equally important 
with the first. 

Inter-State Association as a Factor in War. Spiritual community 
between nations would have to be so close as to render them simply parts 
of one society, for it to provide an absolute unity of aim in their policies 
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with reference to other States. States not existing in association so 
close as this, it is vain to suppose that they will go to war on behalf 
of each other’s interests in the absence of an explicit agreement. They 
might defend with armed force interests common to them both, but they 
will not take up arms in each other’s defense unless they have formed a 
military alliance. 

Military alliances ordinarily arise as alliances of convenience, rather 
than as truly spiritual alliances. As a matter of fact some degree, how- 
ever slight, of spontaneous association is necessary to provide the 
foundation for an artificial association of this kind. The interests of the 
two States must lie fairly close together, if they are not actually identical. 
The arrangement is often one merely for the attainment of an immediate 
practical object, rather than of one conceived on both sides as a dis- 


tinctly moral end. Consequently ethea utterly opposed may co-operate, 
as a measure simply of expediency, for protection against a common foe. 
But the solidarities of convenience are less enduring than the more 
compact solidarities of ethos. Where there is not only a specific com- 
munity of interest, but a general community of sentiment, the military 
alliance will be less dependent for its vigor upon environmental circum- 
stances, its horizon of interests will be broader, and it will be more 
resilient in resisting subtler attacks as well as heavier onslaughts. 

Every State will sooner or later find itself menaced by an opposing 
force which it is unable to subdue through union or absorption, and will 
be led to seek artificial alliances of the kind described. The object of 
these military alliances is to conquer the hostile force that cannot be 
overcome by the ordinary interplay of national energies. Thus the 
struggle for a harmony of forces goes on not as a purely spontaneous 
process, but as an artificial process, directed by those nations which 
are confronted with the real or fancied necessity of pooling their strength 
for their own preservation and for the maintenance of their own ethos. 
The policy of isolation cannot be permanently sustained. Forced co- 
operation must be resorted to, if there is not enough spontaneous co- 
operation to insure order in the international realm. 

The vitality of an alliance of convenience depends primarily upon its 
efficacy, for it is to exert physical force effectively that the alliance exists. 
Once an alliance of this kind has been formed, it tends to approach a 
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closer solidarity of will. For the two forces, to be truly efficacious, must 
be directed as one, there must be co-ordination, the higher advantage 
which would be secured by the prevalence of a single ethos must as far as 
possible be gained. Therefore the States joined in a military alliance 
tend to come together in a closer alliance of sentiment and of aspiration. 
It is true that history affords few instances of durable alliances, that 
alliances, on the contrary, have been frequently dissolved and rearranged. 
But this is because the experiment failed to prove efficacious in achieving 
the practical object desired, or because the environmental situation 
changed before a close and lasting co-operation had time to develop. 
Even a transient alliance of expediency must have some effect in develop- 
ing the faculty for association and must leave States a little better than 
it found them. Consequently that tendency in the progressive develop- 
ment of nations must be noted, which shows itself in their growing 
capacity for closer spiritual co-operation, and in their consequent gradual 
acquisition of increased moral power, signifying, of course, enlarged 
physical efficacy. 

The struggle is thus for combinations of States so strong as to establish 
order successfully in the face of the fiercest physical resistance, and it 
is certain that in the long run the combination of greatest spiritual, as 
distinct from mere physical power, will tend to attain supremacy. But 
this may be so long a process of evolution that we may often see the 
spiritually weaker combination crush the spiritually stronger, by sheer 
brute force, before forces are so distributed as to be aligned for the 
ultimate moral phase of the struggle. 

Balance of Power. The phenomenon known as “balance of power,”’ 
considered as an actual situation, is nothing but the natural conflict of 
opposed forces, each of which is seeking consolidation. It has often been 
assumed that such a situation really signifies a relation of stable, rather 
than of unstable equilibrium, which comes to the same thing as a conflict 
so ordered as to be what might be called a continuing “draw,” or per- 
haps a prolonged armistice even. The testimony of history would 
easily show that as a matter of fact such equilibrium has never lasted 
long. In the natural development of the struggle, one of the supposedly 
“balanced”’ powers must sooner or later get ahead of the other, and 
wars break out either to materialize this advantage or else to countervail 
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it by a new array of hostile energy—wars on the one hand of triumph, 
disclosing a temporary victory in the struggle for supremacy, on the 
other hand of renewal of the struggle under the pretext that the “ balance 
of power”’ must be restored. 

But “balance of power’? must be dealt with not only as external 
phenomenon but as a doctrine of politics. It is doubtful if, as such, it is 
professed with such clearness of conception as to be a deliberate aim of 
statecraft, for the object of statecraft could hardly be that of deliberately 
strengthening the enemy, and of course if such a doctrine were to be 
applied as a general principle, of universal scope, it would mean not only 
that the State must be as strong as its enemies, but that they must be as 
strong as the State. Rather is “balance of power” a principle of state- 
craft solely so far as it is an affirmation of an actual relationship of 
interacting restraints, which may sustain a claim of power without 
exciting suspicion of an ambition to secure increase of power. But no 
such implied disavowal of ambitious designs, on the part of a “ balance 
of power”’ statecraft, can really affect the actual character of the struggle, 
which must of course conform to the general law of the struggle of all 
natural forces to overcome the resistance in their path and to supplant 
the forces with which they contend. The struggle will go on till it 
results at last in victory for one side, and in consolidation. Then a new 
opposition may be expected to develop within the consolidated order, at 
first indistinct, then pronounced.’ As the issue of force sharply defines 
itself a new “balance of power”’ stage will develop, in turn to be suc- 
ceeded by consolidation. “Balance of power’ is thus simply a certain 
stage of the struggle between opposed forces—one might say the stage of 
alignment in preparation for the actual duel for supremacy. 

In support of the “balance of power”’ doctrine is found not only the 
practical statecraft that employs it as a means of disarming the suspicion 
of competitors, but also the anti-imperialistic dogma of those people 
whose conceptions are not attuned to the harmony of a lofty ethos in 
which might and right are united, but who see only, in the triumph of 
force, despotism and the denial of right. Anti-imperialism, the doctrine 


* Tarde thus expresses his general law: “‘ Les pouvoirs divisés d’abord et hostiles, se 
sont centralisés pour se diviser de nouveau, mais d’accord entre eux.’’ Les Trans- 
formations du Pouvoir, Paris, 1899, 200. 


THE ORGANIZATION OF INTERNATIONAL FORCE 65 


of small States, the doctrine of a liberty guaranteed by mechanical checks 
and balances, are thus outgrowths of a lower ethos peculiar to the earlier 
stage of the struggle for consolidation. Because of their close relation 
to this lower ethos the anti-imperialists are those who, in fact, will be 
found to be maintaining most insistently the doctrine of the equality of 
and the principle of 


States—which means the equality of their forces 
self-interest as a much more important factor in international right than 
it would be under a broader conception of the general interest of the 
community of nations and under a less atomistic conception of the 
individual rights of States. 

But these considerations should not lead one to discard the practical 
expedient of the formation of powerful international coalitions as a means 
of resisting the force of rival combinations. Opposition of power—we 
will not say ‘‘balance of power’’—is, indeed, a necessary stage in the 
evolution of international force, and the far-seeing statesman will not 
only realize that combinations are inevitable, but he will exert himself to 
secure to his country the advantage of artificial combinations, albeit 
unnatural alliances, alliances merely of convenience, as a means of 
enabling the ethos of his own State to secure the maximum of efficacity.’ 
For this reason one should be sparing in one’s condemnation of the 
policies pursued by the British Foreign Office of late years. The alliances 
formed were surely not such as to secure the greatest possible moral 
efficacy, but they were perhaps the strongest alliances of convenience, 
in default of moral alliances, which could have been formed in the 
exigencies of the practical situation. And we may be sure that it will be 
long before the international politics of the future can dispense with 
alliances of expediency and with “balances of power”’ based solely on 
the principle of expediency. Wars may effect new distributions of power, 
but the prudent statesman will hardly rely on moral force alone to insure 
the stability of a system formulated in a treaty of peace, but will turn 
his attention to the task of contriving effective artificial checks and 


7 Wohl zeigen alle wahrhaft grossen politischen Denker einen Zug cynischer 
Menschenverachtung, und wenn sie nicht zu stark ist, hat sie ihr gutes Recht. Grade 
wer von der menschlichen Natur nicht Unmidgliches fordert, wird die genialen 
Krifte, die trotz aller Gebrechlichkeit und Bestialitiét in ihr ruhen, erwecken.”’ 
Treitschke, ii, 545. 
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balances. It would be a mistake, however, to attribute to this purpose a 
wholly disinterested effort to secure an even matching of forces, which 
would mean impotence. The “balance of power” formula will therefore 
commonly mask the intention to secure a predominance of force rather 
than merely a force exactly equal to that of the opponent. The “balance 
of power” policy, in international relations, will thus tend rather to a 
quasi-equilibrium than to a real equilibrium of forces. 

Other Dangers and Inconsistencies of the Doctrine of Equilibrium. We 
have criticized the “balance of power” formula, not as a maxim of 
expediency, for as such it is useful, but as a doctrine of international 
order. To treat it simply as a practical means to the attainment of this 
international order is one thing, and to treat it as the indispensable 
condition of such order and the necessary goal of all practice is another. 
The latter conception is found only in the minds of those who miscon- 
ceive the world process and attach their faith to an untenable doctrine 
which lays undue emphasis on the régime of competition. The natural 
order is competition, co-operation, centralization. The balance of 
power doctrinaire is he who would indefinitely prolong the régime of 
competition, at the expense of the successive stages, which are relegated 
to a minor position. He is an anti-imperialist and an anti-federalist. 
So great is the dislike of the anti-federalist for centralization that he 
opposes that co-operation between States which, entailing a redistribu- 
tion of power, would tend toward centralization or consolidation. He 
desires his country to be a member of one of two powerful rival coali- 
tions, or to maintain a position of isolation, rather than to occupy an 
independent position in an international concert, or to reach so many 
friendly understandings with other nations as to make rival coalitions 
unnecessary. Albeit unconsciously, therefore, the anti-federalist resists 
the principle of close international co-operation, as something to be 
preferred to competition, admitting it only as a help to the formation of 
strong coalitions, that is, as a means to the competition which he desires 
above all else. Strange to say, therefore, and paradoxical though it may 
appear, it is the anti-federalist and the anti-imperialist whose influence is 
most powerfully exerted for war. For while he does not openly or 
consciously choose war, he labors earnestly to produce the very situation 
of sharp opposition from which war arises. Anti-imperialism, anti- 
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federalism, the doctrine of competition—call it whatever you will—is 
thus in the highest degree inimical to the peace of the world. Obstinately 
maintained, the doctrine of limited interest and limited power, according 
to which each member of the family of States is to be autonomous and 
equal, one of the components of an absolutely rigid organization, tends 


inevitably to political violence—to war. 

While the anti-imperialist professes peace, he really foments war. 
This inconsistency seems to result from the dilemma in which anti- 
imperialism finds itself. It has an intense fear of physical force, which is, 
in its estimation, but the manifestation of despotism and of moral 
anarchy. But how shall society extricate itself from the régime of force 
without invoking force? How shall moral order be maintained without 
# resort to the instruments of force? There are only two avenues of 
escape from the dilemma. One is the absolute elimination of all force, 
which results of course in an anarchical position. The other is the tacit 
assumption of a force not frankly acknowledged, a force which is to 
maintain its present distribution in an enduring situation. The anti- 
imperialist is impaled on this horn of the dilemma when he permits 
himself to be drawn, in his dogmatic insistence on competition, to the 
defense of monopoly. The existing distribution of forces, even though it 
be highly unequal, will command his support if it seems to him to offer a 
guaranty of stability. The English anti-imperialist who deprecates 
the acquisition by Germany of a commercial port equal in importance to 
London falls into a very extraordinary inconsistency, for his professed 
hostility to redistribution of force and to a new basis of consolidation 
does not prevent him from supporting a dynastic, monopolistic principle 
assuring the perpetuity of the existing régime. 

The Relation of War to the World Process. War is useful, when no 
other expedient is available, as a means of consolidating world force and 
uniting the world ethos.* The object of war is the subjugation of the 

® In one of his earlier essays, ‘‘ Ueber die wissenschaftlichen Behandlungsarten des 
Naturrechts,”’ Hegel first developed the thought that war is necessary and useful. 
Ziegler, ‘“Hegels Anschauung vom Krieg,” Archiv fiir Rechts- und Wirthschaft- 
sphilosophie, vi, 88 (Oct. 1912). 

Ziegler connects this thought with “the conception of the people as a moral totality 


or individuality.”’ ‘“‘ Die Beziehung von Individualitat zu Individualitat ist entweder 
die positive des ruhigen, gleichen Nebeneinanderstehens im Frieden oder die negative 
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resisting ethos. The result of that subjugation is harmony and order. 
3ut to perfect that harmony and to render it durable something more 
than mere brute force is required. If the fruits of victory are to be 
retained, force must gradually become more spiritualized. In the course 
of innumerable conquests this spiritualization of force will advance more 
and more toward the ultimate goal of a completely united and har- 
monious order, both physical and psychical. The growth of the world 
empire and the development of the world ethos will be synchronous. 

In this process, every conflict tends to be waged upon a higher moral 
plane than the preceding.? The normal progress of communities is from 
less to greater power, from a lower to a higher ethos. As civilization 
develops not only does the higher ethos of the community progress, but 
the lower does likewise. When once, in the internal struggles of that 
community, order has become established and consolidation completed, 
any subsequent disintegration of force will hardly see the forces parti- 
tioned as formerly, but the division will occur upon a higher plane. 
des Ausschliessens der einen durch die andere im Krieg. Beide Beziehungen sind 
notwendig, weil im Begriff selbst gegeben.” 

Long afterward Hegel returned to the subject in his 
des Rechts,”’ when he wrote: ‘“‘Ewiger Friede wird hiufig als ein Ideal gefordert, 
worauf die Menschheit zugehen miisse. Kant hat so einen Fiirstenbund vorge- 
schlagen, der die Streitigkeiten der Staaten schlichten sollte, und die heilige Allianz 
hatte die Absicht, ungefiihr ein solches Institut zu sein. Allein der Staat ist ein 
Individuum, und in der Individualitit ist die Negation wesentlich enthalten. Wenn 
also auch eine Anzahl von Staaten sich zu einer Familie macht, so muss sich dieser 
Verein als Individualitit einen Gegensatz kreieren und einen Feind erzeugen 
Quoted by Ziegler, op. cit. 

Hegel, for whom ‘“‘individuality”’ has the meaning of our term ‘“‘ethos,’”’ thus be- 
lieved in war as a necessary means of resolving the opposition between ethea. But 
his view laid an excessive, dogmatic emphasis on the dialectical necessity of such in- 
The actual oppositions may not be so pro- 


“Grundlinien der Philosophie 


tense oppositions in the actual world. 
nounced as to make war inevitable, and it is wrong to suppose that harmony is never 
to be established between them without violence. If for ‘“‘war’’ the broader notion 
of strife in general, whether peaceful or violent, be substituted, Hegel’s view can be 
accepted as properly indicating the necessity of opposition and the inevitableness of 
strife as a means of securing harmony and universality in the spiritual world. 

* ‘La défaite des armées ne produit une véritable annexion morale et sociale du 
peuple vaincu et la formation d’une société plus large qu’autant qu’elle a été ou 
précédée ou suivie, soit chez le vaincu, soit chez le vainqueur, de la diffusion d’idées 
Tarde, Les Transformations du 


nouvelles qui sont devenues communes aux deux.” 
Pouvoir, 60. 
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The internal conflicts of to-day are on the whole less violent than those 
of earlier times. States have less difficulty in maintaining internal order 
than they formerly had. Each new disintegration promises to be less 
complete; each new consolidation stronger and more stable.”® 

In the relationships of nations, this process of consolidation will be 
slower than that in their separate internal existence. Often, before real 
stability is achieved, must the lower ethos win a spectacular victory over 
the lower, or must ethea between which there is not much room for a 
deliberate preference fight a morally indifferent contest for what appears 
to be merely the medial good of amalgamation rather than what is 
actually a final good of morality. But we cannot consider that such 
maladroit conflicts, obscure as their meaning is, are nothing but senseless 
collisions of brute force which make man but the plaything of giant, 
pitiless forces he cannot direct or understand. Even such struggles can- 
not be without a deeper moral significance. The victory may seem to go 
to might, not right, but right in the end is invincible, and triumphant 
might, to retain its supremacy, must fortify itself from spiritual sources, 
and shape itself into some resemblance to that which it has defeated, 
otherwise the vanquished right will return to the fray itself reinforced by 
elements that might has neglected to retain at its command. 

Not every war is a righteous war. War is never righteous when it is 
possible to overcome resistance by conciliation. When conciliatory 
settlement is impracticable, war is always righteous to prevent a higher 
ethos from being dominated by a lower, and in a less but equally certain 
degree war is also righteous as a means of overwhelming the hostility 
of an equally elevated ethos. But in the latter case war is not less a 
castigation of the opponent for his failure to enter into upright co- 
operation, than an expiation for one’s own mistakes which have cost 
one the good-will of the opponent and have made the estrangement 
one’s own fault as well as his. War is always to be regarded only as a 
last resort, and can never be welcomed by the nation which realizes 
those deficiencies of its own which have made it necessary. Yet while it 
seems sordid for a nation to go so far purely for some such mechanical 
principle as the maintenance or restoration of “balance of power,”’ the 
achievement of international harmony through victory is not such a 
© See Tarde’s General Law, note 6, ante. 
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sordid aim. It is righteous to compel the enemy, when peaceful means 
fail, even when the enemy is as good as oneself, to enter into harmonious 
association in order that a proper and necessary redistribution of force 
may be made by physical means when other means have ceased to be 
available.'! For if the mind of the nations is not sufficiently flexible to 
keep the distribution of actual physical force in conformity with the 
distribution of ethos force, as near as may be, the latter will inevitably 
exert itself to bring about a redistribution, by which it may secure, if not 
all the physical force to which it is really entitled, the maximum that it is 
practicable for it to attain under existing conditions. In that way 
civilization is pressed forward, namely, by the struggle of the ethos 
toward consolidation with its competitors and toward the acquisition of 
the largest physical force it can command, as a necessary instrumentality 
for the effective prosecution of that struggle.' 

The Problem of Right in Relation to the Distribution of International 


9 


11 “The active forces of humanity cannot be permanently repressed. New tenden- 
cies and ambitions will ferment in the old channels, and will not rest until they have 
found their fulfillment in one way or another; unless, indeed, overpowering forces 
oppose them, which then leads to severe oppression. In any case, it will come to a 
contest of forces in order to prove whether the abilities contained in the nation are 
adequate to overcome the obstacles. As has been elsewhere emphasized, this is the 
most important obstacle to universal world peace, and the last stronghold of war can 
never be destroyed until a method is found of settling such differences in a suitable 
way. We havestill far to go to reach this point, and our concern at present cannot be 
to abolish wars but to restrict and limit them to a great extent.”” Kohler, Philosophy 
of Law, translated by Adalbert Albrecht, Boston, 1914, p. 301. 

12"'Eh bien, substituer de plus en plus 4 la rivalité, 4 la mutuelle limitation, a 
l’equilibre instable des pouvoirs, soit au dedans de |’Etat, soit méme au dehors, leur 
harmonisation croissante, n’est-ce pas 14 que tend |’élaboration politique en tout pays 
moyennant des luttes et des guerres, des alliances et des traités sans nombre? Oui, 
mais, pour atteindre ce but, il n’est pas possible ici de laisser les choses suivre leur 
cours et d’attendre du fonctionnement méme de la concurrence une certaine har- 
monie, ce qui a lieu souvent dans la sphére économique. A force de rivaliser et de se 
heurter, les travaux parviennent un jour ou |l’autre a s’accorder en ce bas degré 
d’harmonie que realise la réciprocité de leur emploi, l'aide mutuelle qu’ils se prétent 
pour leurs buts multiples. Les pouvoirs ne sauraient s’harmoniser de la sorte, car ce 
rapport n’existe pas pour eux. De la deux conséquences importantes: la nécessité de 
la centralisation pour mettre fin aux difficultes de la politique intérieure, et, en vertu 
des mémes raisons, la nécessité des grandes agglomérations d’Etats pour résoudre les 
problémes anxieux de la politique extérieure.”’ Tarde, Les Transformations du 
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Force. The problem of international right is essentially the problem of 
the world ethos. The competing national conceptions of right, like the 
competing physical forces of the nations, must be consolidated in a 
single conception, a single ethos, before right will be absolutely secure 
from the danger of being overthrown by brute force. In the gradual 
progress toward this consolidation right, formerly often at variance with 
might, and now and then forced back into fierce struggle with it, will 
tend more and more to coalesce with might, till at last the two can 
scarcely be distinguished. But we are not compelled to look only into a 
Utopian prospect for encouragement in the desire for a stable right. 
Long before consolidation is completed, it is possible that merely by 
reason of the preponderance of the forces of right over the resisting 
ferces right may be in fact supreme. Yet such right cannot be perfect 
until by interpenetration of all forces each individual State can become 
sure of what is rightfully its due; the right thus established will be far 
from the ideal right of the human race until it finds its basis in the 
largest possible, unitary conception of world order. We should therefore 
recognize the fact that international law, as Savigny said, is no strictum 
jus, but a perpetually growing system, which must alter its own con- 
stitution from time to time to conform to the struggle of world forces in 
which it shares; and we must not make the mistake of supposing that 
any system which could be framed to-day can be complete, or can offer 
the efficacious and adequate solution of all the various controversies 
that may arise in the international strife of States. 

ARTHUR W. SPENCER. 


SOME QUESTIONS OF INTERNATIONAL LAW IN THE 
EUROPEAN WAR 


THE VIOLATION OF NEUTRAL TERRITORY 


The invasion by German troops of the territories of Belgium and 
Luxemburg and the occupation by Japanese troops of Chinese territory 
to facilitate their attack upon the German forces at Kaio-Chau have 
raised one of the most fundamental questions of international law, 
namely, under what circumstances, if any, is a belligerent justified in 
violating the territory of a neutral for the purpose of prosecuting his 
military operations against the enemy. The German and Japanese 
offenses differ somewhat because in the one case the neutrality of the 
violated territory had been guaranteed by a special convention of long 
standing to which the violating belligerent was himself a party; in the 
other case the neutrality of the violated territory, although protected by 
a long established rule of international law, as well as by one of the Hague 
conventions, had not been made the subject of a special and solemn 
guarantee by a group of Powers. This fact, together with other cir- 
cumstances, places the two acts upon a different moral if not a different 
legal footing. 

In brief, the facts regarding the neutralization of Belgium and Luxem- 
burg are as follows: In 1831, shortly after the Belgians had proclaimed 
their independence, representatives of the five great Powers, England, 
France, Austria, Russia and Prussia, assembled at London and signed a 
treaty, Article 9 of which declares that “Belgium * * * shall forma 
perpetually neutral state,’ and ‘that the five Powers, without wishing to 
intervene in the internal affairs of Belgium, guarantee her that perpetual 
neutrality, as well as the integrity and inviolability of her territory.’ 
Article 10 declares that “by just reciprocity Belgium shall be held to 
observe this same neutrality toward all the other states and to make no 
attack on their internal or external tranquillity whilst always preserving 
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the right to defend herself against any foreign aggression.’’ This con- 
vention was followed by a definitive treaty dated January 23, 1839 and 
accepted by Belgium and the Netherlands, Article 7 of which declares 
that Belgium shall form “an independent and perpetually neutral state”’ 
and that she is “obligated to preserve this neutrality against all the 
other states.” By a treaty dated May 11, 1867, between Great Britain, 
Austria, Belgium, France, Italy, The Netherlands, Prussia and Russia, 
Luxemburg was likewise declared to be a perpetually neutral state. 
Article 2 declares that the high contracting parties engage to respect the 
principle of neutrality stipulated by the present article. “That principle 
is and remains placed under the sanction of the collective guarantee of 
the Powers signing the present treaty, with the exception of Belgium, 
which is itself a neutral state.”"' The purpose of the treaties had regard 
to both the preservation of the peace of Europe and the protection of the 
neutrality of the said states, which, by reason of their geographical 
situation, were peculiarly exposed to violation in a war among those 
Powers between whose territories they lie.” 

The question of the binding force of the Belgian treaty was first 
raised during the Franco-German War of 1870 when England, fearing 
that one or both belligerents might disregard it, demanded assurances on 
this point and induced both belligerent governments to sign special 
agreements by which they promised to respect the neutrality of Belgium 
and this they both did.* 

On July 31, 1914, when war between Germany and France seemed 
imminent, Sir Edward Grey, adopting the identical course which the 
British Government followed in 1870, instructed the British Ambassa- 
dors at Berlin and Paris that it was essential in view of existing treaties 
that His Majesty’s Government should know whether the German and 
French Governments were prepared to undertake an engagement to 
respect the neutrality of Belgium so long as no other Power violated it. 


1 For the text of this treaty and comments thereon see Wicker, Neutralization, 
pp. 29 et seq. 

2 For the history of the events leading up to the neutralization of Belgium and the 
reasons therefor, see Descamps, La Neutralité de ia Belgique, Chap. III; see also Kleen, 
Les Lois et usages de la Neutralité, Vol. I, p. 91; and Rivier, Principes du Droit des 
Gens, Vol. I, p. 110. 
® The texts of both treaties are printed in Descamps, pp. 287-288. 
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The French Government promptly replied to the British inquiry of 
July 31st, saying that it was ‘resolved to respect the neutrality of 


Belgium and it would only be in the event of some other Power violating 
that neutrality that France might find herself under the necessity in 
order to assure the defense of her security to act otherwise.” The reply 
also added that “this assurance has been given several times.” The 
reply of the German Secretary of State for Foreign Affairs was that he 
could not possibly give an answer before consulting the Emperor and 
the Chancellor. In a dispatch of August Ist, Sir Edward Grey again in- 
sisted on an answer, saying that the neutrality of Belgium was a matter 
of very great interest to England. “If Germany could see her way 
clear,” he said, ‘“‘to give the same assurance as that which had been 
given by France, it would materially contribute to relieve anxiety and 
tension here. On the other hand, if there were a violation of the neu- 
trality of Belgium by one combatant while the other respected it, it 
would be extremely difficult to restrain public feeling in this country.”’ 

On August 2d, the German Government proposed to Belgium that 
permission be granted to German troops to march through her territory, 
offering in return that when peace was concluded the Kingdom of 
Belgium and all its possessions should be protected to the fullest extent; 
that upon the conclusion of peace the territory should be evacuated and 
that if Belgium would preserve a “friendly attitude” Germany would 
engage to pay cash for all supplies needed by the German troops and 
would indemnify her for all damage caused. The character of an ulti- 
matum was given to the proposal by the threat that “should Belgium be- 
have in a hostile manner toward German troops * * * Germany will be 
obliged to consider Belgium as an enemy,” in which case Germany “ will 
make no promises to the kingdom but will leave to the decision of arms 
the regulation of the ultimate relations of the two states toward each 
other.’”’ Finally, it added that “the German Government is justified in 
hoping that this eventuality will not arise and that the Belgian Govern- 
ment will take appropriate steps to prevent its arising.””° A reply 
within twelve hours was requested to this ultimatum. On the following 
day at 7 o’clock in the morning the Belgian Government delivered a 


* Statement of Sir Edward Grey in the House of Commons, August 31st. 
§ The text of this proposal is printed in ‘“‘The Case of Belgium,”’ p. 5. 
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reply to the German proposal for ‘friendly neutrality,” in which it 
declared that it was “profoundly and painfully astonished”’ at the de- 
mand, that Belgium had always faithfully observed her international 
obligations and performed her duties in a spirit of loyal impartiality; 
that the attack upon her independence with which Germany threatened 
her was a flagrant violation of the law of nations, and that if the Belgian 
Government accepted the proposal it would sacrifice its national honor 
and betray, at the same time, its duty toward Europe. In conclusion, 
the reply stated that “if the Belgian Government be disappointed in its 
expectations, it is resolved to repulse by every means in its power any 
attack upon its rights.” ®© On the 4th of August the Belgian Minister of 
Foreign Affairs was informed by the German Government that, as 
Belgium had declined its “well intentioned” proposals, it deeply re- 
gretted the necessity of carrying out, by force of arms, if necessary, the 
measures considered indispensable in view of the French menaces. 
Thereupon German troeps marched into Belgium. On the same day 
Sir E. Goschen was informed by Sir Edward Grey that “‘in view of the 
refusal of the German Government to give the same assurance respecting 
Belgium that France had given and in view of the violation of Belgian 
territory, he must repeat the request and ask that a satisfactory reply be 
received in London by twelve o’clock that night. If not, the Ambassador 
was to ask for his passports and to say that His Majesty’s Government 
felt bound to take all steps to uphold the neutrality of Belgium and the 
observance of a treaty to which Germany is as much a party as our- 
selves.’ Sir E. Goschen states that upon receipt of this telegram he 
called on the German Secretary of State for Foreign Affairs and inquired 
in the name of His Majesty’s Government whether the Imperial Govern- 
ment would refrain from violating Belgian neutrality. Herr von Jagow 
at once replied that he was sorry to say that his answer must be no, as in 
consequence of the German troops having crossed the frontier that 
morning, Belgian neutrality had already been violated.* 

The questions of international law involved in the violation of the 
neutrality of Belgium may be reduced to three, namely: (1) is the viola- 

6 Text in “‘The Case of Belgium,” p. 7. 


? English ‘‘White Book,” dispatch No. 159. 
® Dispatch of Sir E. Goschen to Sir Edward Grey, August 8th. 


76 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


tion of the territory of a neutral by a belligerent ever justifiable, and if 
so, was it justifiable in the present case? (2) is it permissible to a neutral 
to grant the right of passage through its territory of troops for the 
purpose of attacking another state? (3) where two or more states have 
by treaty guaranteed the permanent neutrality of another state, is 
it the right or duty of one of the guaranteeing Powers to intervene, 
independently of the will of the other co-guarantors, for the purpose of 
preventing the violation of the guarantee by one of the parties? 

Acts in violation of the territory of neutral states by belligerents may, 
for the purpose of the present discussion, be grouped into two classes: 
(1) the use of neutral territory as a theater of hostilities, a base of 
operations or a place for recruiting forces or for fitting out or increas~ 
ing armaments; (2) as a right of way for the passage of troops. The 
law of neutrality as it is understood today does not recognize any dis- 
tinction between the two classes of acts; both are forbidden to belliger- 
ents, one quite as much as the other. But intrinsically there is an 
important distinction between them, for the injury sustained by the 
neutral in the two cases may be very different. Where opposing bel- 
ligerents fight their battles upon the territory of a neutral or use it 
as a base of operations or for recruiting their forces or for fitting out 
their armaments, not only the honor and dignity of the nation are 
outraged, but it suffers material injury from the inevitable destruction 
of property and interference with the occupations and normal life of the 
inhabitants. On the contrary, the use of neutral territory merely for 
the passage of troops does not necessarily produce such results. It 
would be quite possible for a belligerent to march an army across a 
small state without interfering in the slightest degree with the lives, 
property or daily pursuits of the inhabitants. Indeed, if he should pur- 
chase his supplies from the local inhabitants it might be a source of 
actual profit to them. In the present case, Germany asked only for the 
right of passage for her troops; she declared that she contemplated no 
hostile act against Belgium; she promised to protect the kingdom in all 
its possessions; to indemnify it for all damage done and to buy and pay 
cash for all supplies needed for the troops during their passage through 
the country. The German Government readily admitted that its act 
was a violation of a treaty to which it was a party and a violation of 
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a long established principle of international law, but justified the act 
as one of military necessity. It was ‘a question of life and death;” 
and the duty of self-preservation required Germany ‘to forestall the 
French advance,” * and this duty must override treaties and rules of 
international law when they stand in the way. Sir E. Goschen thus 
stated the reasons which the Imperial Secretary of State gave in defense 


of Germany’s action: 


Herr von Jagow again went into the reasons why the Imperial Govern- 
ment had been obliged to take this step—namely, that they had to 
advance into France by the quickest and easiest way, so as to be able 
to get well ahead with their operations and endeavour to strike some 
decisive blow as early as possible. It was a matter of life and death for 
them, for if they had gone by the more southern route they could not 
have hoped, in view of the paucity of roads and the strength of the 
fortresses, to have got through without formidable opposition, entailing 
great loss of time. This loss of time would have meant time gained by 
the Russians for bringing up their troops to the German frontier. Rapid- 
ity of action was the great German asset, while that of Russia was an 
inexhaustible supply of troops.'° 


In a speech in the Reichstag of August 4th, the German Chancellor, 
Herr von Bethmann-Hollweg, is reported to have stated the case of 
Germany as follows: 


We are in a state of legitimate defense. Necessity knows no law. 
Our troops have occupied Luxemburg and have perhaps already pene- 
trated into Belgium. This is against the law of nations. France, it is 
true, has declared to Brussels that it is determined to respect the neu- 
trality of Belgium as long as its adversary respects it, but we know that 
France was ready to invade Belgium. France can afford to wait; we 
cannot. A French attack on our flank in the region of the lower Rhine 
might have been fatal. It is for that reason that we have been com- 
pelled to ignore the just protests of the Governments of Luxemburg and 
Belgium. The injustice which we thus commit we will repair as soon as 
our military object has been attained." 


The authorities on international law are generally agreed that there 
are conceivable circumstances under which the violation of neutral 


® Dispatch of the German Foreign Secretary to Prince Lichnowsky, August 4, 1914, 
English ‘‘ White Book,” No. 157. 
10 Communication of Sir E. Goschen to Sir Edward Grey of August 8, 1914. 
11 Daily Telegraph War Book: How the War Began, p. xxiii. 
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territory by a belligerent is justifiable. The necessity of self-preservation 
is certainly such a case. Rivier states the rule as follows: ‘When a 
conflict arises between the right of self-preservation of a state and the 
duty of that state to respect the rights of another, the right of self- 


ihe 


preservation overrides the duty.” “In certain cases,’’ he adds, “a 
government is bound to violate the rights of another country for the 
safety of its own. That is the excuse of necessity, an application of the 
reason of state. It is a legitimate excuse.” '* ‘In certain cases,’ says 
Oppenheim, “it is a fact that violations committed in self-preservation 
are not prohibited by the law of nations; they are justified in cases of 
necessity and of this, every state must be the judge.” '* Westlake ap- 
proves the destruction by the English of the Danish fleet in 1807 to 
prevent its falling into the hands of Napoleon, and apparently he justi- 
fies such acts as the seizure of Amelia Island by the United States in 
1817; the invasion of West Florida by General Jackson in 1818 and the 
destruction in American waters of the Caroline by the British in 1837." 
The violation of Korean territory by the Japanese in 1904 was defended 
by the Japanese on the ground that the maintenance of the independence 
and territorial integrity of Korea was one of the objects of the war and 
that Japan was justified in landing troops there to prevent its occupation 
by the Russians. Lawrence, who has attempted to justify the conduct 
of the Japanese, although he admits that technically there was a viola- 
tion of international law, points out that Korea’s position was “curious 
and anomalous;” that “theoretically it had long been within Japan’s 


'2 Principes du Droit des Gens, Vol. I, p. 277. 

18 International Law, Vol. I, p. 178. On the question of the right of a state to 
violate the neutrality of another state on the ground of self-preservation see Vattel, 
Droit des Gens, Bk. II, Chap. 7; Kluber, Droit des Gens, sec. 44; Twiss, Law of Nations, 
Vol. I, sec. 102; Halleck, International Law, Vol. I, p. 95; Rivier, Principes, Vol. I, 
sec. 20; Bonfils, Droit International Public, sec. 242 et seq.; Despagnet, Droit Interna- 
tional Public, secs. 172-175; Pradier-Fodéré, Droit International Public, Vol. I, 
secs. 211-286; Calvo, Droit International Public, Vol. I, secs. 208-209; Hall, Interna- 
tional Law, 4th ed., pp. 57, 281, and Phillimore, Vol. I, secs. 210-220. 

4 International Law, Part I, p. 315. The destruction of the Danish fleet, says 
Westlake, is essentially similar to that of a belligerent having sure information that 
his enemy, in order to obtain a strategic advantage, is about to march an army across 
the territory of a neutral clearly too weak to resist, in which circumstances it would 
be impossible to deny him the right of anticipating the blow in the neutral territory. 
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sphere of political influence,” and that “practically it never had been and 
was never meant to be fully independent.”!° But this justification has 
not commended itself to all writers. The Japanese act, says Spaight,' 
was based on the extremely dubious assumption that Russia would land 
there if the Japanese did not forestall them.’ In this respect the 
Japanese case is analogous to that of Germany in the present war, 
although in other respects they are very different. The law of self- 
preservation was not involved in the Japanese case, but, on the other 
hand, the obligation to protect a weaker neighbor from aggression by a 
third state was assigned as the principal justification for the violation. 

In its “proposal” to the Belgian Government of August 2d, the 
German Government stated that it had received “ positive information ”’ 
that French troops intended to march upon the Meuse by way of Givet 
and Namur, thus leaving no doubt of France's intention to disregard the 
neutrality of Belgium, and consequently the German Government could 
not help fearing that Belgium, in spite of her willingness to prevent it, 
was not in a position todo so. It was therefore Germany’s “imperative 
duty of self-preservation to forestall the attack of the enemy.” The 
note does not state the source or nature of the information and the 
assertion is supported by no proof. It was contrary to the written 
assurance that the French Government had given the British Govern- 
ment on August Ist, which assurance had been communicated to the 
German Government. It is clear that the German Government did not 
place any reliance upon the assurance given by France to England of her 
intention to respect the treaty of neutralization, nor upon the assurance 
given by England to Germany that her own course would be the same 
irrespective of whichever belligerent should violate the treaty. 

It is difficult to read the German correspondence with the Belgian and 
English Governments without feeling that the insincerity imputed to the 
French Government by Germany was merely a pretext for her violation 
of Belgian neutrality, and that her own intention from the first was to 


18 War and Neutrality in the Far East, pp. 208 et seq. 

‘6 War Rights in Land Warfare, p. 481. 

'7 See also Hershey, International Law in the Russo-Japanese War, pp. 70 et seq., 
and Smith & Sibley, International Law as Interpreted during the Russo-Japanese 
War, pp. 22-23. 
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send her troops through Belgium regardless of the action of the French. 
Under any process of construction, the right of self-preservation was 
pushed to extraordinary lengths. At the time of the ultimatum to 
Belgium, France had not violated Belgian neutrality; even according 
to the admission of the German Government, there existed only an 
‘“intention”’ to do so,'’ and in view of the public assurance which France 
had given England of her purpose to respect the neutralization treaty, 
Germany should have waited for an overt act. The excuse of necessity 
as a justification for violating the law, says Rivier,”’ is legitimate only 
when the violation is necessary and not merely a simple utility. If the 
plea of necessity is valid in this case, it seems quite useless for states to 
engage hereafter to respect the rights of one another, for treaties will be 
in truth but “scraps of paper’ and international guarantees what 
Frederick the Great conceived them to be, “works of filigree, more 
suited to satisfy the eyes than of any utility.” 

We come now to the second question raised in connection with the 
violation of Belgian neutrality, namely, whether Belgium could have 
granted the German demand for “friendly neutrality, entailing free 
passage of German troops through her territory’? without herself 
violating a well settled rule of international law and thereby rendering 
herself liable to attack by France for the advantage thus given to her 
enemy. 

The ancient publicists generally held that the troops of one belligerent 
had an absolute right of passage through neutral territory and that this 
right could not be refused without injustice. Even Grotius in his day 
maintained that neutral nations ought to allow the right of passage to an 
army seeking to recover its rights in a just war and that in such cases 
it might be taken by force.” Vattel held that the right of free passage 
might be granted so long as the privilege was accorded to both or all 
belligerents equally,?! and Wheaton affirmed that it could be granted or 


8 Later the German press made the charge that both French and English troops 
had entered Belgium before the outbreak of the war. To this charge the Belgian 
Minister of War replied that ‘“‘before August 3d, not a single French or English 
soldier had set foot on Belgian territory.” London Times (weekly ed.), Oct. 2, 1914. 

19 Principes, Vol. I, 278. 

20 Lawrence’s Wheaton, p. 714, n. 2. 

31 Droit des Gens, Bk. II, Ch. VII, secs. 119-121. 
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withheld at the discretion of the neutral, and that its being granted or 
withheld constituted no ground of complaint on the part of the other 
belligerent provided the same privilege was granted to him, unless there 
were sufficient reasons for withholding it.*°  Phillimore,** Kent,” 
Manning, Sir William Scott,?® Twiss, Martens,” and many others 
have pronounced in favor of substantially the same view.” 

Baty, who has made a careful study of the subject, states that the 
jurists of the first half of the nineteenth century, with the possible 
exception of Kluber (who recognized the right of passage where it had 
been granted by treaty before the outbreak of war), were unanimous in 
following Grotius and Vattel in their view that neutrals might permit 
the right of passage so long as the permission were granted impartially.” 
But since the middle of the nineteenth century opinion has been prac- 
tically unanimous against this view. Hautefeuille in 1848 was the first 
writer to adopt the view that a neutral state is bound to refuse the right 
of passage to any and all belligerents, even where the right has been 
promised by treaty, and this rule, observes Halleck, is most consonant 
with the general principles of neutrality. ‘The passage of troops’’ says 
Hall, ‘for the sole and obvious purpose of attack, is clearly forbidden.” ® 
“Tt is now generally recognized,” says Oppenheim, “that a violation of 
the duty of impartiality is involved when a neutral allows a belligerent 
the passage of troops or the transport of war material over its territory. 
And it matters not whether a neutral give such permission to one of the 
belligerents or to both alike.” *! Lawrence ** and other writers hold the 


” 


same view. 
A few modern writers, among them Calvo and Bluntschli, allow neu- 
trals to grant the right of passage in pursuance of treaty stipulations, if 


22 Lawrence’s Wheaton, Part IV, Chap. III, sec. 8. 

23 International Law, Vol. III, sec. CLIX. 

24 Abdy’s Kent, p. 328. 

25 Case of the Twee Gebroaeders. 

% Law of Nations, sec. 218. 

2% Précis, Vol. II, sec. 310. 

* Compare Halleck, Elements of International Law, Chap. XXII, sec. 5. 
2° International Law in South Africa, p. 73. 

*” International Law, p. 624. 

1 International Law, Vol. II, p. 345. 

32 Principles of International Law, 3rd ed., p. 524. 
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the treaty has been made prior to the outbreak of the war. ‘“ The fulfill- 
ment of such an obligation,” says Bluntschli, ‘could not be regarded as 
assistance to the belligerent and therefore as a violation of neutrality.” * 
It was in pursuance of a treaty (signed June 11, 1891) that Portugal 
granted permission to the English Government to transport troops 
through Portuguese East Africa during the Boer War. The Portuguese 
Government claimed that the grant of passage was in fulfilment of a 
convention concluded long before the war and could not be regarded as a 
‘superfluous support of one of the belligerent parties or as a violation of 
the duties imposed by neutrality.” The English Government on its 
part contended that in this particular case it was only availing itself of 
existing treaty rights which the neutral cheerfully granted. English 
writers at the time had much to say in defense of the policy of “benevo- 
exactly the same thing as the “friendly neutrality” 


lent neutrality,”’ 
which the Germans demanded of Belgium in 1914,—and they cited the 
authority of such precedents as that of 1877, when Roumania, in pur- 
suance of a treaty, granted the right of passage to Russian troops in their 
war against Turkey.*! The Transvaal Government protested, and, 
clearly, with justice. Spaight, an English writer, affirms that the 
procedure of Portugal “was hardly conformable with the strict canon of 
the law of neutrality.” °° Baty points out that the treaty of 1891 con- 
templated only the right of commercial passage and it was only by a 
forced interpretation that it could be construed to cover the transporta- 
tion of troops and military supplies. There can be little doubt that the 
law of neutrality as then generally recognized required of Portugal not 
merely equal treatment of both belligerents, but it imposed upon her 
the duty of absolute prohibition in respect to the use of her territory by 
either belligerent and her conduct, as well as that of England, has been 
almost universally condemned.” 

If any doubt existed at the time in regard to the rights of belligerents 
’ Droit International Codifié, tr. by Lardy, sec. 771. 


34 See Campbell, Neutral Rights and Obligations in the Anglo-Boer War, p. 67, 
where the whole question of the right of Portugal to grant free passage to the British 
troops is fully examined. 

6 War Rights in Land Warfare, p. 485. 

% International Law in South Africa, pp. 76-77. 

37 Compare Campbell, op. cit., pp. 66-70. 
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and neutrals in such cases, it has been removed by the Hague Conven- 
tion Respecting the Rights and Duties of Neutral Powers and Persons in 
Case of War on Land, Article 2 of which forbids belligerents to move 
troops or convoys of either munitions of war or supplies across the 
territory of a neutral Power, and Article 5 of which forbids neutrals to 
allow such acts to occur in their territory.** In view of these prohibi- 
tions, it is impossible to reach any other conclusion than that the German 
demand upon Belgium for a right of way for her troops across Belgian 
territory was one which Belgium had no lawful right to grant.” It was 
not only her right, but her duty, to refuse the demand, and it is entirely 
to her honor that she did so to the utmost of her power. 

We come now to the third and final question raised in connection with 
the violation of Belgian neutrality, namely, whether it was the legal 
right and duty of Great Britain alone and without the sanction of the 
other guarantors to intervene for the purpose of preventing the violation 
of the neutralization treaty by one of the parties thereto. This question 
was first raised in 1867 in a debate in the House of Lords regarding the 
nature of the obligations assumed by the British Government as a party 
to the Luxemburg convention. In the course of the debate Lord Derby 
affirmed that in the event of the violation of the convention, no single 
signatory was bound to intervene to prevent its violation. The guaran- 
tee, he maintained, was joint and collective, and the obligation to enforce 
the observance of the treaty rested upon the guarantors collectively.” 
But this view provoked a vigorous protest in Parliament, Lord John 
Russell, among others, declaring that the guarantee was directed espe- 
cially against possible aggressions of the co-guarantors themselves and 
that in consequence each party was under an individual obligation to 
guarantee the territory in question against violation by any and all 
Powers. Among the writers on international law there is little difference 
of opinion in regard to the nature of the obligation. Bluntschli holds 
that if the neutralization treaty expressly stipulates that the guarantee 

* Scott, Texts of the Hague Peace Conferences, pp. 231-232. 

#” “No state” says Twiss (Law of Nations, sec. 250), speaking of the neutralization 
of Belgium and Switzerland, “‘is entitled to demand of either of these states, under 
the general law of nations, that it should allow a free passage to its troops for bellig- 


erent purposes through its territory.” 
“ Hall, International Law, 3rd ed., p. 345. 


84 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


shall be common and collective, and not individual, intervention for the 
purpose of enforcing the guarantee must be collective. In such case the 
guaranteeing Powers must examine the question together and must 
intervene in common if they judge intervention necessary. If they 
cannot agree, each is authorized and bound, bona fide, to execute the 
treaty conformably to the interpretation which it places on the treaty.*! 
Pradier-Fodéré takes substantially the same position,” and so do 
Rivier,* Calvo *4 and Nys.*° The language of the Belgian neutralization 
treaty does not expressly state whether the obligation of intervention is 
individual or collective; it merely declares that “the five Powers * * * 
guarantee her that perpetual neutrality,” ete. But, as Hall points out,* 
such a guarantee would be meaningless if it did no more than provide for 
common action under circumstances in which the guaranteeing Powers 
would act together. Oppenheim, speaking of Lord Derby’s interpreta- 
tion of the nature of the guarantee, says “I do not know of any publicist 
who would or could approve it.” “ We are certainly safe in saying that 
the overwhelming, if not the entire weight of present day authority, is in 
favor of the right of individual intervention on the part of each guaran- 
teeing Power for the purpose of preventing the violation of the treaty. 
To have required England in the present case to summon the other 
guarantors for the purpose of common counsel would have rendered the 
treaty illusory. The violation of the treaty was too sudden to permit of 
common counsel; moreover, the violator in the present case was one of 
the guarantors and her ally was another; the other two guarantors were 
allies of England and therefore their consent and approval could be 
presumed. Under the circumstances, it can hardly be denied that 
England’s right to intervene singly to prevent the violation of the treaty 
was clear and undoubted. Was it also her legal duty? Let Bluntschli 
answer the question. ‘The states which have guaranteed the neutrality 


of Belgium”’ he says, “and which do not defend her against an aggressor, 


4! Droit International Codifié, tr. by Lardy, sec. 440. 
*2 Droit International Public, sec. 1010. 

* Op. cit., Vol. II, p. 104. 

** Op. cit., sec. 2611. 

Droit International, Vol. III, p. 40. 

* Op. cit., p. 345. 

© International Law, Vol. I, p. 575. 
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do not keep their engagements and are themselves guilty of a violation of 
law.’’ *® From the very first the English Government has proceeded on 
this theory. Mr. Disraeli in the House of Commons in 1870 affirmed 
that the treaty of guarantee had been concluded in the general interest 
of Europe and that it embodied a rule of modern international law which 
should be vigorously maintained. Lord John Russell, speaking in the 
House of Lords at the time said: “Our obligations to Belgium are the 
most sacred. We have assumed these obligations separately as well as 
jointly with other Powers. We do not have to choose from among sev- 
eral ways; we have to follow only one path and that is the path of honor. 
We are bound to defend Belgium.” *® Lord Granville and Mr. Gladstone 
expressed substantially the same opinion. 

The position of England in regard to her obligations under the treaty 
‘was no different in 1914 from what it was in 1870, when neither belliger- 
ent was her ally and neither her enemy. In a statement furnished the 
press by Sir Edward Grey on September 16, 1914, he said, in answer to 
the criticism of the German Chancellor that England would not have 
intervened had France instead of Germany been the violator of Belgian 
neutrality : 

The German Chancellor entirely ignores the fact that England took 
the same position in 1870 in regard to the neutrality of Belgium that she 
has taken now. In 1870 Prince Bismarck, when approached by England, 
admitted and respected the treaty obligations in respect to Belgium. 
The British Government stands in 1914 as it stood in 1870. It is Herr 
von Bethmann-Hollweg who refuses to meet us in 1914 as Prince Bis- 
marck met us in 1870." 


Naturally, if France, instead of Germany, had been the violator of 
the treaty, England would have been under a strong temptation to 
abstain from intervention, but the attitude which the English Govern- 
ment took from the beginning in regard to the violation of Belgian 
neutrality, if any reliance can be placed upon the published dip- 
lomatie correspcndence with the French and German Governments, 
does not warran the conclusion that its course would have been any 
different had France instead of Germany been the violator of the treaty. 
* Op. cit., sec. 440, n. 1. 


“ Quoted in Descamps, La Neutralité de la Belgique, p. 295. 
5° London Times, Sept. 16, 1914. 
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Any other course would have been in the face of a long established con- 
struction of the nation’s obligations as a party to the treaty, and one 
that has been reaffirmed by every government that has had occasion to 
pass upon the question since the treaty was concluded. 


I] 


THE USE OF SUBMARINE MINES 


On the 23d of August the English official press bureau issued the 


following public statement: 


The Admiralty wishes to draw attention to their previous warnings to 
neutrals of the danger of traversing the North Sea. The Germans are 
continuing their practice of scattering mines indiscriminately upon the 
ordinary trade routes. These mines do not conform to the conditions 
of the Hague Convention. They do not become harmless after a certain 
number of hours; they are not laid in connection with any definite mil- 
itary scheme, such as the closing of a military port, or as a distinct 
operation against an invading fleet, but appear to be scattered on the 
chance of touching individual British war or merchant vessels. In con- 
sequence of this policy, neutral ships, no matter what their destination, 
are exposed to the greatest danger. * * * The Admiralty, while re- 
serving to themselves the utmost liberty of retaliatory action against this 
new form of warfare, announce that they have not so far laid any mines 
during the present war and that they are endeavoring to keep the sea 
routes open for peaceful commerce.®! 

The London Times, in its issue of August 29th, published the following 
list of neutral vessels that had been sunk up to that time by German 
mines in the North and Baltic Seas: 


Date Vessel Flag 


August 8 Tysla Norwegian 
23 Maryland Danish 
23 Chr. Broberg Danish 
23 Alice H. Dutch 
23 Houtdijk Dutch 
27 Skealli Sogeti Danish 
27 Gottfried Norwegian 
27 Ena Danish 


Gaea Danish 
5! Printed in the London Times, August 23, 1914. 
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Subsequent to the publication of this list several other neutral vessels 
were reported by the Times as having been destroyed by this “callous 
and inhuman mode of warfare, if it can be called warfare to place engines 
of destruction in places where they are more likely to do harm to peaceful 
trading ships than to the fighting vessels of a belligerent.” In addition 
to the neutral vessels thus destroyed, several British ships suffered a 
like fate. One of these was the Runo of the Wilson line, which struck 
two “floating mines,” it was alleged, twenty-five miles off the coast of 
England. It had on board some 300 passengers bound from New York 
to Archangel.°? On the 10th of September, the Earl of Camperdowne, 
in the House of Lords, interpellated the Government in regard to the 
steps the Admiralty were taking “to counteract the inhuman and dia- 
bolical German practice of sowing mines broadcast on commercial 
routes at sea.’’ “Such mine laying,’ he added, not war, but a 
barbarous attempt at indiscriminate murder which could in no way 
affect the issue of war. The shipping of small neutral states such as 
Norway, Denmark, and Sweden suffered most as they had not the power 
to make effective complaint.” 

On October 2d the British Government announced that in conse- 
quence of the “German policy of mine laying, combined with their 
submarine activity,” it was necessary on military grounds for the 


Admiralty to adopt counter-measures, and that His Majesty’s Govern- 
ment had therefore authorized “a mine laying policy in certain areas 
and a system of mine fields had been established and is being developed 
upon a considerable scale.”” A few days later the French Government 
followed suit, the Minister of Marine issuing the following notice: 


The Austrian navy having laid mines in the Adriatic, the French fleet 
has been obliged to do likewise, but in order to avoid damaging neutral 
shipping, as the Austrians have done, the French have laid their mines 
according to the rules of Chapter 8 of the Hague convention of 1907. 
The danger zone comprises all Austrian waters and channels between 
the islands and the coasts of Dalmatia. 


Late in October the English Admiralty issued a statement charging 


52 In September several Italian fishing boats were reported as having been destroyed 
by floating mines placed in the Adriatic Sea by the Austrians. The Italian Govern- 
ment addressed a protest to the Government of Austria against this alleged violation 
of the Hague Convention in respect to the laying of mines. 
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the Germans with having ‘‘scattered mines indiscriminately in the open 
sea on the main trade route from America to Liverpool via the north of 
Ireland” and charging also that they had been laid by some merchant 
vessel flying a neutral flag. The Admiralty therefore gave notice that 
the whole of the North Sea must henceforth be considered as within 
the military zone and that in this area “merchant shipping of all kinds, 
traders of all countries, fishing craft and all other vessels will be exposed 
to the gravest dangers from mines which it has been necessary to lay.” 
All merchant and fishing vessels of every description were warned of the 
dangers they would encounter by entering this area except in strict 
accordance with Admiralty directions. “Every effort will be made,”’ 
said the statement, ‘‘to convey this warning to neutral countries and to 
vessels on the sea, but from the fifth of November onwards the Ad- 
miralty announce that all ships passing a line drawn from the northern 
point of the Hebrides, through the Faroe Islands to Iceland do so at their 
own peril.”’ 

The announcement further added that ships of all countries wishing 
to trade to and from Norway, the Baltic, Denmark and Holland were 
advised to come by the English Channel and the Straits of Dover where 
they would be given sailing directions by which they could pass safely 
up the east coast of England to Farn Island, thence to Lundesnaes 
lighthouse on the southwest coast of Norway. The London Times 
commenting on these measures declared that they were ‘“‘unusual and 
indeed unique”’ but that they were clearly justified as necessary measures 
to meet those of an adversary who ‘“‘conforms to the ordinary rules of 
warfare neither on land nor on sea,”’ and that it ‘would be leniency de- 
generating into weakness and folly, not to fight him with his own wea- 
pons, or at all events not to prevent him using them.” 

The employment of mines as a mode of warfare was, as is well known, 
first resorted to on an extensive scale during the Russo-Japanese War, 
and the matter was first brought officially to the attention of the world 
by the Chinese delegation to the Second Hague Conference in 1907.°* 

The acts of the First Hague Conference contained no provisions in 
respect to the employment of mines or torpedoes in war, and the Russo- 
Japanese War being the first in which they were used there were, of 


53 La Deuxieme Conférence de la Paiz, t. III, p. 663. 
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course, no precedents in regard to the employment of such agencies. 
But it is clear that their use under certain conditions was not condemned. 
The manual for the use of British officers in the field contained a pro- 
vision which declared them to be legitimate weapons, and that those who 
used them were entitled to be treated as lawful combatants.°! Never- 
theless, the laying of mines in the open sea where they endangered 
neutral shipping was severely criticised by many writers at the time. 
The English Admiral Horsey, in a letter published in the London 
Times,®® denounced the practice as “inhuman and a breach of inter- 
national law and practice.”’ Professor Holland ® stated in a letter at the 
same time that “it is certain that no international usage sanctions the 
employment of one belligerent against another of mines or other secret 
contrivances which would, without notice, render dangerous the navi- 
gation of the high seas.”” Lawrence took a similar view.” 

At the Second Hague Conference the British delegation proposed 
that the employment of unanchored automatic submarine contact mines 
and of anchored mines which do not become harmless upon breaking 
loose from their moorings, should be forbidden and that belligerents 
should be allowed to lay mines only in their territorial waters or those of 
the enemy. This proposal, had it been adopted, would have prevented 
absolutely the laying of mines in the open sea. It was powerfully 
supported by Sir Ernest Satow, who declared that the high seas con- 
stituted a great international highway and that the right of neutrals 
to navigate those seas should take precedence of the transitory rights of 
belligerents to fight their battles thereon. But largely on account of the 
opposition of Marschall von Bieberstein, supported by the delegates 
of many of the smaller Powers and a few of the larger ones, the English 
proposal was defeated and the results of the Conference, so far as they 
relate to the places where and the conditions under which mines may be 
laid by belligerents, are embodied in Articles 2 and 3 of the Convention 
Relative to the Laying of Automatic Submarine Contact Mines. Article 
2 reads as follows: “It is forbidden to lay automatic contact mines off 


54 Smith and Sibley, p. 93. 

55 May 24, 1904. 

% London Times, May 24, 1904. 

5’ War and Neutrality in the Far East, p. 10. 
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the coasts and ports of the enemy, with the sole object of intercepting 
commercial shipping.” Article 3 reads: ‘‘When anchored contact mines 
are employed, every possible precaution must be taken for the security 
of peaceful shipping.** The belligerents undertake to do their utmost 
to render these mines harmless within a limited time * * * and to 
notify the danger zones as soon as military exigencies permit, by a notice 


addressed to ship owners ; 
It is quite clear from a reading of these and other articles of the Hague 


convention relating to mines, that the statement sometimes made that 
the convention prohibits the laying of mines in the open sea is quite 
without foundation, and that in other respects its provisions for the 
security of neutral shipping are inadequate. As Sir Ernest Satow pointed 
out in the course of the discussion of the convention, “ There is nothing 
in its provisions to forbid belligerents placing mines, floating or anchored, 
on the high seas, nothing to prohibit them from placing mines off the 
coast of the enemy without regard to neutral shipping, for the proviso 
that these zones shall be notified ‘as soon as military exigencies allow’ is 
of little value.’”’ °** Likewise thé prohibition of the use of mines off the 
coast of the enemy, “with the sole object of intercepting commercial 
shipping is futile, for a belligerent has merely to allege a different object 
to make it illusory, as, for example, to prevent the enemy from finding 
shelter or receiving supplies from a port.” © 

Even if the prohibitions of the convention afforded adequate safe- 


58 Scott, Texts of the Peace Conference at The Hague, p. 254. Article 1 forbids the 
laying of unanchored, automatic, contact mines which do not become harmless within 
at least an hour after the person who laid them has lost control of them, and also the 
laying of such mines when anchored, which do not become harmless as soon as they 
have broken loose from their moorings. 

5° Higgins, The Hague Peace Conferences, p. 343; also Lémonon, La Séconde Con- 
férence, p. 499, and Westlake, Pt. II, p. 324. See a letter by Mr. Higgins to the 
London Times of September 14, 1914, where the same opinion is expressed. ‘‘The 
permission to belligerents,” said Sir Ernest Satow, ‘‘to lay mines anywhere in the 
sphere of their immediate activity, was a permission to strew the high seas with 
mines. On the outbreak of war a catastrophe to a neutral ship would at once create a 
situation which in all probability diplomacy would be impotent to solve.” The 
convention would there increase instead of diminish the causes of war. Conférence 
International de la Paix, Actes et Documents, t. III, p. 380. 

® Compare the views of Lord Loreburn, Capture at Sea, p. 139, where these provi- 
sions are declared to be little more than “‘benevolent expressions.” 
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guards to neutral shipping in the open seas, Germany might, if she 
chose to do so, refuse to regard it as binding on her (although she has 
ratified it), for Article 7 of the convention declares that: “The provisions 
of the present convention are only applicable between the contracting 
Powers, and then only if all the belligerents are parties to the conven- 
tion.”” Now it happens that Russia, one of the belligerents in the present 
war, has not ratified the convention, and it follows from Article 7 that it 
is not legally binding on any of them.*' But no such plea has been made 
by the German Government; on the contrary, it announced that it 
would act in accordance with the terms of the conventjon; it denied the 
charge of having laid in the North Sea any mines of the prohibited class 
and it declared that no fishing boats or other vessels flying neutral flags 
_ have been employed in the laying of mines anywhere. 

During the course of the discussion of the convention in the Confer- 
ence, Baron von Bieberstein, replying to the criticism of Sir Ernest Satow 
that the convention as adopted imposed no restrictions as to the place 
where anchored mines might be laid, fully admitted the great responsi- 
bility of belligerents in their use of mines, but he affirmed that conscience, 
good sense and the unwritten law of humanity and civilization afford a 
better guarantee for the observance of international law than written 
contracts. “The officers of the German Navy, I loudly affirm it,” [Je 
le dis & voix haute], he said, “will always fulfill in the strictest fashion 
the duties which emanate from the unwritten law of humanity and 
civilization * * * As to the sentiment of humanity and civilization, 
I cannot admit that there is any government or country which is su- 
perior in these sentiments to that which I have the honour to repre- 
sent.” © Unhappily the events of the present war have not justified 
the Baron’s optimism and faith in the potency of conscience, good 
sense and humanity as factors in securing the observance by belliger- 
ents of international law. 

But quite apart from the Hague convention, neutrals have a right to 
navigate the high seas without being exposed to the danger of destruc- 
tion by secret engines of warfare placed there by belligerents to injure 


6! Compare, on this point, the views of Mr. A. P. Higgins in the Londoa Times of 


September 14, 1914. 
62 Conférence International de la Paix, Actes et Documents, t. III, p. 382. 


92 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


their enemies. In this connection, Mr. A. Pearce Higgins justly ob- 
serves that “there are certain well recognized principles which apply to 
this question of mine laying in the open sea, principles which were 
strongly emphasized by English jurists during the Russo-Japanese War. 
These found expression in the reservation made by the British Govern- 
ment on signing and ratifying the Mines Convention; in this the British 
plenipotentiaries declared ‘that the mere fact that this convention does 
not prohibit a particular act or proceeding must not be held to debar 
His Britannic Majesty’s government from contesting its legitimacy.’ ” ® 

The late Professor Westlake thus stated the principle, and it is one 
which can hardly be impeached: 

The right of sovereignty, therefore, does not extend to employing 
anywhere what might be foreseen to be engines of slaughter and damage 
to unoffending foreigners. The foreign government whose subjects 
suffer from such engines does not need to inquire whether their use is 
prohibited by any positive rule of international law, whether resting on 
custom or agreement. They are indefensible in themselves and the 
foreign government concerned will be justified, not only in taking up the 
cause of its injured subjects, but even in interfering in order to stop the 
offending methods of warfare.®* 


The question of laying mines has been considered by the Institute of 
International Law at each of its sessions since 1906, and it has adopted a 
series of regulations, the first of which forbids the placing of either 
anchored or unanchored contact mines in the open seas.®® This rule, 
that of absolute prohibition, is most in accord with the “principle of the 


6 Mr. Thomas Gibson Bowles, a well known member of the English Parliament and 
a writer of note on international law, in a letter published in the London Times of 
Sept. 9, 1914, severely criticised Sir Ernest Satow for having “‘very unwisely’ 
voted for the Mines Convention and the British Government for having ‘‘still more 
unwisely”’ ratified it. He adds: ‘‘Whether such a convention of the governments 
represented on this occasion at The Hague has given any sanction to the cowardly 
use of contact mines against belligerent and neutral shipping alike; whether, in short, 
a Foreign Office delegate and Secretary can secretly give a sanction withheld by the 
law of nations to methods of warfare so inhuman, is a question to which I believe 
there can be but a negative reply. 

“I myself feel absolutely confident that neither by the law of nations nor by any 
convention whatever can the unrestricted and deliberate assassination of harmless 
neutrals by concealed mines be either sanctioned or justified. And I feel equally 
confident that if and when the question arises our prize courts will so declare.”’ 

64 International Law,—War, p. 322. 

6 Annuaire, 1906, p. 88; 1910, pp. 429-457; 1911, pp. 286-302; 1913, pp. 227-228. 
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freedom of the sea routes, the common highway of all nations,” and it 
alone will “ensure to peaceful navigation the security to which it is 
entitled, despite the existence of war’—an object declared in the 
preamble of the Hague convention to be the principle by which the 
Conference was inspired. 


Ill 
AERIAL BOMBARDMENT OF UNDEFENDED TOWNS 


Balloons have been employed for more than a century for purposes of 
observation, signalling, transmission of dispatches and as a means of 
66 


escape from besieged places.“ During the siege of Venice in 1849, two 


hundred small balloons charged with explosives were directed against 
the city, though without success. As is well known, they played an 
important part in the siege of Paris in 1870, and were employed by the 
Japanese in the battle of Liao-Yang in 1904. Aeroplanes, as con- 
tradistinguished from balloons, were employed in the recent Turco- 
Italian and Balkan Wars, though mainly for purposes of observation and 
signalling, transportation of dispatches and the location of mines.® In 
the present war they are being used for the first time on an extensive 
scale for the purpose of dropping bombs on towns and cities of the 
enemy, and with so much effectiveness that Tennyson’s vision seems 
almost on the point of realization when he 


Heard the heavens fill with shouting and there rained a ghastly dew 
From the nations’ airy navies grappling in the central blue. 


Bonfils, Droit International Public, p. 858. 

8? Smith and Sibley, International Law as Interpreted in the Russo-Japanese War, 
p. 97. 

68 On the law of aerial warfare see Spaight, Air Craft in War; Banet-Rivet, L’Aero- 
nautique; Higgins, The Peace Conferences at The Hague, pp. 488-491; Bonfils, pp. 859- 
863; Merignhac, Lois et Coutumes de la Guerre sur Terre, pp. 193-209; Hershey, 
Essentials, pp. 390, 396, 448-451; Westlake, War, p. 274; Hearne, Aerial Warfare; 
Holland, Laws of War on Land, pp. 41, 81, 123; Scott, The Hague Peace Conferences, 
Vol. I, pp. 654-694; Philit, La guerre aerienne; International Law Situations, 1905, 
pp. 135-138; ibid., 1912, pp. 56-92; Davis, “The Launching of Projectiles from Bal- 
loons,’’ American Journal of International Law, Vol. I1, p. 528; Annuaire of the In- 
stitute of International Law, Vol. 19, pp. 55-67, Vol. 21, pp. 76 et seg.; Baldwin, 
“Law of the Air Ship,”’ American Journal of International Law, Vol. 4, pp. 95-108; 
Kuhn, “Beginnings of Aerial Law,” ibid., pp. 109-133; Lee, ‘‘Sovereignty of the 
Air,” ibid., July, 1913, pp. 470-496. 
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Some idea of the possibilities of this new mode of warfare may be 
gained from the following statements from recent press dispatches. 
On August 25th a Zeppelin appeared over the city of Antwerp and 
dropped several bombs, one of which fell near the royal palace, another 
near the bourse, another near the national bank and another near 
St. Elizabeth’s hospital, partly destroying it. A private house was 
also destroyed and eight persons killed. Early in September several 
aeroplanes appeared over Paris and dropped bombs at various places 
throughout the city, though the damage done was unimportant. On 
September 5th a “marauding Taube” sailed over Ghent and dropped 
two bombs upon the city, one of which partly destroyed a house but 
there was no loss of life. The French authorities protested to the 
American Ambassador against these acts and the French Minister of 
War was asked by the Ambassador to furnish him with proof that 
bombs had been launched upon the city of Paris by German aviators. 
This was done and the Ambassador “decided to cable his government a 
report of these acts, which are not only against humanity but are also an 
absolute violation of the Hague convention signed by Germany herself.”’ 

On September 27th several bombs were again dropped on Paris from 
a German aeroplane, one of which was apparently directed against the 
Eiffel Tower, which is installed with wireless telegraph apparatus. The 
bomb exploded with great violence and smashed nearby windows but 
did no further damage, except to kill an old man and injure his child. 
Again on October 11 a score or more of bombs were dropped in different 
parts of the city of Paris, killing three persons and injuring fourteen 
others. One of the bombs fell on the Cathedral of Notre Dame, but 
failed to explode; others were said to have been directed against the 
Gares du Nord and St. Lazare. On October 12th another “raid’’ was 
made on Paris by German aviators, but no one was killed and the 
damage to property was slight. Several bombs were dropped between 
two trains standing in the station, both of which were filled with pas- 
sengers, and another fell on the roof of Notre Dame doing “ considerable 
damage” to the building. On the 8th of October, St. Denis received a 
visit from German aviators, who dropped several bombs in the town, one 
of which was alleged to have been aimed at a train load of French 
reservists, but no damage was done. About the same time fifteen per- 
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sons were reported to have been killed and twenty-one injured at 
Revigny by German aviators. In October several bombs were dropped 
on the town of St. Omer killing two persons, injuring six others and doing 
considerable damage to property. On November 20 five bombs were 
dropped in the city of Amiens killing one person and injuring another. 
Several Belgian cities were also bombarded by air craft in September 
and October, Louvain and Namur being among the first. On September 
27th at Dynze an old man was badly wounded by a bomb, and on Oc- 
tober 25th some damage was done to buildings and telegraph wires at 
Ostend by a number of bombs dropped from a German Zeppelin. Ant- 
werp was revisited in September and a Zeppelin dropped a number of 
bombs on the city, demolishing several houses and killing a number of 
civilians. At Warsaw forty-four persons were killed or wounded on the 
same day by bombs from German aeroplanes, and on another day sixty- 
two casualties were reported as a result of bomb dropping operations. 
On November 24 another bomb was dropped in front of the American 
consulate at Warsaw breaking the windows in the building and killing 


several persons in the street. 
Were these acts, as M. Millerand stated in his protest to the American 
Ambassador, “against humanity and absolutely in violation of the 


Hague convention? 

When the First Hague Conference assembled, craft capable of navi- 
gating the air and of carrying bombs had not yet been invented, but the 
progress of aeronautic science fully justified the expectation that in the 
near future balloons capable of discharging bombs and torpedoes would 
be invented. The attention of the Conference was therefore directed to 
the consideration of this mode of warfare, and the result was the adoption 
of a declaration forbidding for a period of five years the discharge of 
projectiles and explosives from balloons or by other new methods of a 
similar nature. An Article (No. 25) was also added to the Convention 
Respecting the Laws and Customs of War on Land, forbidding the 
bombardment of undefended towns, villages, habitations and buildings, 
but it is not certain that this prohibition had any reference to aerial 
bombardments.” During the period intervening between the First and 


® Scott, Texts, p. 19. 
7° But the contrary view is expressed in International Law Situations, Naval War 


College, 1912, p. 59. 
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Second Hague Conferences progress in the art of aerial navigation was 
notable, and the question of aerial warfare received the careful attention 
of the Second Conference. It renewed the prohibition of 1899 in respect 
to the discharge of projectiles and explosives from balloons, the duration 
of the period being limited, however, to the close of the Third Peace 
Conference. But it is significant that many states which in 1899 ap- 
proved the prohibition, declined to do so in 1907, thus indicating their 
unwillingness to surrender the advantages of a mode of warfare the 
possibilities of which had been fully demonstrated since the First Con- 
ference. In fact, only about one-half the states represented at the 
Second Hague Conference signed the declaration, and among those 
which refused were Germany, France, Russia, Spain, Italy, Japan, and 


Sweden.”! The declaration cannot therefore be regarded as a universally 


binding rule; certainly it is not binding upon Germany, the country now 
charged with violating the Hague provisions in respect to the discharge of 
explosives from airships. Nevertheless, while the Second Conference 
was unwilling to forbid entirely the discharge of bombs from air craft, 
there was a general agreement in favor of imposing restrictions upon 
this mode of warfare. Both the Italian and Russian delegations pro- 
posed, in the place of the temporary renewal of the prohibition of 1899, 
a declaration prohibiting the discharge from balloons of projectiles or 
explosives against undefended towns, villages, houses or dwellings. This 
proposal was not adopted as a substitute for the declaration prohibiting 
the launching of projectiles or explosives from balloons, but it found its 
way into the Convention Respecting the Laws and Customs of War on 
Land, Article 25 of which reads: “The attack or bombardment by any 
means whatever of towns, villages, habitations or buildings which are not 
defended is forbidden.” This article is a renewal of Article 25 of the 
convention of 1899, with the addition of the words “ by any means what- 
ever,”’ which clearly covers aerial bombardments, as it was undoubtedly 
intended to do.” These words were added upon motion of the French 

71 See on this point Spaight, War Rights on Land, p. 102; Higgins, The Hague 
Peace Conferences, pp. 488, 491, 521; Bonfils, Droit International Public, p. 860; 
Lémonon, La Séconde Conférence, p. 383; International Law Situations, 1912, p. 58. 

72 See La Seconde Conférence International de la Paix, Actes et Documents, t. III, 
p. 16; Lémonon, p. 386; Holland, in the London Times, April 27, 1914, and May 5, 
1914 


INTERNATIONAL LAW IN THE EUROPEAN WAR U7 


delegation in order to make clear the illegality of such a method of 
attack against undefended places “ and, unlike the prohibition in regard 
to the dropping of projectiles or explosives from balloons or other air 
craft, it is of unlimited duration. Moreover, it has been signed by all the 
states represented at the Conference, except China, Spain, and Nicar- 
agua.’* Itis therefore binding upon all the belligerents in the present 
war, provided they have given the written notification of their ratifica- 
tions required by article 5 of the convention. 

gut Article 25 does not forbid the bombardment of defended places; 
that right remains unimpaired, though unfortunately the article con- 
tains no definition of the terms “defended” and “undefended.” The 
authorities are all agreed, however, that the terms “undefended”’ and 
-‘unfortified” are not synonymous, and that a place may be unfortified 
and yet defended, in which case it may be bombarded. Nor are the 
terms “open” and “undefended” synonymous, for a town may be 
“open” and yet defended, in which case it is liable to bombardment.”* 
The Germans acted on this principle ® in 1870, and when M. de Chau- 
dordy protested to the diplomatic representatives of neutral Powers 
against the bombardment of “open”? towns he was guilty either of 
ignorance of the law or of disingenuousness.” The French themselves 
bombarded Kehl, an open town on the German side of the Rhine, and 
there have been many other cases in recent wars. 

Discussion of the question was recently provoked in England by an 
address of Colonel Jackson, of the Royal Corps of Engineers, on April 22, 
1914, in which he stated that in the wars of the future, air ships would 
drop bombs on coast batteries, dock yards, magazines, ammunition 


78 Higgins, The Hague Peace Conferences, p. 270. 

74 Higgins, op. cit., p. 272. 

7’ Compare Holland, Laws and Customs of War, p. 30; also his Letters on War and 
Neutrality, pp. 103-104; Bonfils, sec. 1082. On the injustice of this rule and its want 
of logic, see Spaight, p. 158; Pillet, p. 104; Bonfils, sec. 1081; and Hall, p. 396. 

** For example, when they refused to treat Charleville as an “‘open’’ town because 
the French had constructed trenches and erected barricades around it, although it was 
not fortified. They have been severely criticised by Merignhac (Les Lois de la Guerre 
Cont. etc. p. 25) for having bombarded Dijon, Bazeilles and other “open” towns, but 
it does not appear that these towns were also “undefended,” which is an essential 
condition to immunity from bombardment. 

7” Cf. Spaight, War Rights in Land Warfare, p. 158. 
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factories, oil reservoirs, wireless stations and great centers of population.® 
London, according to Colonel Jackson, could not be considered as an 
undefended city, for the reason that it was a seat of military stores and 
barracks and was prepared to offer resistance. The commander of an 
enemy’s war balloon, he said, might arrive over London and signal as a 
matter of courtesy: “I am going to drop explosives.”” We answer: 
“You must not drop explosives; we are not defended.’’ The commander 


replies, as it seems to me quite logically, ‘‘then you must surrender. 


Good. You will now obey orders.’”’ Professor Holland replied, in a 
letter published in the London Times,’® that the words “by any means 
whatever” were added to Article 25 ‘deliberately and after much dis- 
cussion, for the purpose of preventing just such attacks from airships 
upon undefended localities, among which I consider that London would 
unquestionably be included.”’ In a subsequent letter®™ he seems less 
certain of his position, for he asks “‘ whether a great center of population 
like London can claim to be undefended when it contains barracks, 
stores, and bodies of troops?” ‘For the affirmative answer,” he says, 
“T can only vouch for the authority of the Institute of International 
Law, which at its meeting of 1896 adopted a statement to this effect.” 
But the views of the Institute are not those held by the authorities on 
military law or the writers on international law. According to them, a 
place is defended when it has the means and the determination to resist. 
“A place cannot be said to be undefended,” says Westlake,*! ‘when 
means are taken to prevent an enemy from occupying it. The price of 
immunity from bombardment is that the place shall be left open for 
the enemy to enter.”” Certainly if it is occupied by organized military 
forces who oppose the entrance of the enemy, it is defended and may be 
bombarded. Every city which defends itself seriously, although it may 
be open and unfortified, says Bonfils,** may be attacked as if it were 


8 Spaight, Air Craft in War, p. 12. 

” April 25, 1914, p. 10. See also his Letters on War and Neutrality, pp. 101, 115. 

*® London Times, April 25, 1914, p. 10. 

8! International Law,—War, p. 315. 

82 Droit International, sec. 1082. Compare also Merignhac, Lois et Coutumes, p. 177, 
who follows Bonfils in regarding resistance by the inhabitants as the test of the 
liability of a town to bombardment. He justifies the bombardment of Chateaudun by 
the Germans in 1870 because, although an open city, it was energetically defended by 


INTERNATIONAL LAW IN THE EUROPEAN WAR 99 


fortified ; the legitimacy of the aggression does not depend upon the fact 
of fortification, but upon the fact that it is occupied by armed forces. 
Both the British and German war manuals recognize the liability to 
bombardment of places occupied by troops, though they may not be 
fortified.’ Spaight, an English writer,*‘ holds that bombs may lawfully 
be dropped upon military stores and depots, in undefended as well as 
defended towns, and, for practical reasons peculiar to aerial warfare, 
the notifications or warnings required by the naval convention may be 
dispensed with.*® In regard to the liability of London to bombardment, 
he says: 


I can see nothing in international law to prevent an hostile air craft 
force from dropping bombs on Chelsea, Wellington, Albany or Knights- 
bridge barracks, or on the clothing factory or depot at Pimlico or on 
Euston, Kings Cross, Waterloo and other great railway termini. Many 
commercial undertakings which hold orders for the War Department or 
Admiralty would be liable to bombardment also. So probably would 
the War Office and the Admiralty and the headquarters of the Eastern 
Command and the London District. The vast territorial force head- 
quarters all over London also appear to be possible legitimate objects of 
attack. 


“The only way,” he adds, “by which a great city can escape 
liability is through international agreement or by the removal of its 


garrisons, barracks, stores, etc.’”” This seems to be an accurate state- 
ment of the rights of belligerents under the law as it now stands. 

Both Antwerp and Paris were not only defended, but they were forti- 
fied at the time the German bombs were dropped upon them in 1914, 


Franc-Tireurs and the national guard, but he condemns the bombardment of Alexan- 
dria by the English in 1882 as an act of useless cruelty because the town was both 
open and undefended, p. 178. For the same reason Despagnet (sec. 532) condemns 
the bombardment of Piscagua, Peru, in 1878. 

83 British Manual, sec. 119, and the German Kriegsbrauch im Landkriege, p. 22. 

4 Air Craft in War, p. 18. 

85 The Belgians complained that Antwerp was bombarded by German Zeppelins 
without previous notice. It is true that the Naval Convention (Art. 3) requires 
notice before beginning a bombardment, but this requirement was never intended to 
apply to aerial bombardment, nor was the requirement of Article 26 of the con- 
vention in respect to land warfare, which requires the commanding officer of an 
attacking party to do all in his power to warn the authorities before beginning a 


bombardment. : 
% Air Craft in War, p. 20. 


100 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


and therefore the act was not a violation of the letter of Article 25 of the 
Hague convention in respect to land warfare.’ The protest placed by 
the mayor of Ostend in the hands of the American consul on Septem- 
ber 26th, for transmission to the President of the United States, stated 
that Ostend was a ‘“‘non-fortified”’ city and that the “majority” of the 
inhabitants were non-combatants. But it does not appear from the text 
of the protest as printed in the press dispatches that the town was also 
“undefended.”” On the contrary, it may be inferred from the state- 
ment that not all the inhabitants were non-combatants, that it was 
occupied by military forces, and if they offered resistance it was liable 
to bombardment. It is quite likely that some of the smaller places upon 
which bombs have been dropped were undefended, as alleged, in which 
case the acts were clearly in violation of the Hague convention. The 
reported launching of bombs from a Japanese aeroplane upon German 
war-ships in the harbor of Kiau-Chau and upon wireless and electric 
power stations was, of course, not contrary to the Hague prohibition 
nor was the dropping of bombs by English aviators on the Zeppelin 
factories at Dusseldorf and Friedrickshaven in November and upon the 
Krupp factory at Essen in December. 

But admitting that the German aviators were within the letter of the 
law in all their bomb dropping operations, it does not follow that their 
acts were in every case in conformity with the rules of humane and civi- 
lized warfare. The preamble to the Hague Convention Respecting the 
Laws and Customs of Land Warfare declares that the governments rep- 
resented in the Conference ‘were animated by a desire to serve * * * 
the interests of humanity and the ever progressive needs of civilization.” 
What therefore the letter of the convention may permit its spirit may 
forbid. It may be safely presumed that the Conference did not intend 
to sanction the indiscriminate dropping of bombs on hospitals, churches, 


* The report of the Belgian Commission of Inquiry (‘‘The Case of Belgium,” 
p. 23) denies that Antwerp, Louvain and Namur were ‘‘invested”’ or “‘besieged”’ at 
the time the German bombs were dropped upon them, but it does not appear that 
they were also “undefended.” On the contrary, they were undoubtedly defended in 
the technical sense in which the word is used in military law. 

% In “The Case of Belgium” (p. 23), it is stated that the village of Heyst-op-den- 
‘Berg and the city of Malines were bombarded by the Germans ‘‘both of which were 
undefended and in which there was not a single Belgian soldier.” 
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art galleries, and private houses, and the killing of innocent non-com- 
batants when no military end was likely to be subserved. The undevel- 
oped state of aerial navigation makes it impossible to direct the launch- 
ing of bombs from air ships so that they will strike only legitimate ob- 
jects of attack. In most of the cases reported, the bombs dropped did 
not fall upon ammunition depots, military works or other objects of 
legitimate attack, but upon private houses, hospitals, and churches, or in 
the public streets or squares, the only effect of which was to terrorize 
the population, kill innocent non-combatants and destroy private 
property. 

It is not necessary to brand such methods of warfare as “down-right 
murder’”’ or “pitiless savagery,’’ as some respectable American news- 
papers have done, but it is quite within the bounds of truth to say that, 
for an aviator to travel far beyond the sphere of military operations 
and, without warning, drop powerful explosives indiscriminately upon 
private houses and in the streets, killing innocent non-combatants who 
cannot defend themselves, is contrary to the generally accepted notions 


of civilized warfare. 
IV 


DESTRUCTION OF TOWNS AND OF INSTITUTIONS DEVOTED TO RELIGION, 
EDUCATION, SCIENCE AND ART, AS PUNITIVE MEASURES 


With the possible exception of the violation of Belgian aeutrality, 
no acts have provoked wider criticism than the burning of Louvain with 
its university, its cathedral, its library, including its books, manuscripts 
and scientific collections, the partial destruction of the cathedrals of 
Rheims and Soissons, the alleged “‘massacre’’ at Aerschot, the “sack- 
ing’”’ of Senlis, including the partial destruction of its cathedral, and the 
“atrocities’’ at Linsmeau, Termonde and Orsmael. The British Prime 
Minister, in his Guildhall speech of September 4th, characterized the 
burning of Louvain as “the greatest crime committed against civiliza- 
tion and culture since the Thirty Years War—a shameless holocaust of 
irreparable treasures lit up by blind barbarian vengeance.” ® Sir 
Frederick Pollock also declared that “it exceeded in horror and calcu- 


8 London Times, September 5, 1914. 
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lated wickedness any military crime committed since the Thirty Years 


War.” The London Times denounced it as “an atrocious act without 


a parallel even in the Dark Ages and one which would turn the hands of 


every civilized nation against the Germans.”’ These expressions fairly 
represent the opinion of the English and, to a large degree, the American 
public in regard to the character of the act. 

The public dispatches represent that, among other “atrocities,”’ 
the greater part of Aerschot, “an undefended country town’ was de- 
stroyed, the church of Notre Dame ‘‘desecrated”’ and more than one 
hundred and fifty of the inhabitants ‘‘massacred,”’ including the burgo- 
master and his fifteen year old son. A few days later Malines, also 
“an open and undefended town,’”’ was bombarded and many buildings 
and monuments, including the cathedral, the Hotel de Ville, the Roman 
Catholic university, and the court houses were destroyed. Still later 
Dinant, “a charming town with many picturesque buildings,” suffered 
the fate of Louvain and Malines. The leading citizens were made 
prisoners, including the members of the communal council, all but three 
or four of the latter being shot. Termonde is alleged to have suffered 
a similar fate, more than 1100 of its 1400 houses being destroyed. 

The reports which we have of these acts are no doubt exaggerated, 
coming as they do mainly from English and Belgian sources, and simple 
justice to the military commanders of a great civilized state against 
whom the charges are made requires that whenever the evidence is 
doubtful, judgment should be suspended until the facts are fully known. 
In the present discussion, therefore, consideration will be mainly con- 
fined to an examination of the law governing those acts which the 
Germans themselves do not deny having committed. The destruction 
of Louvain is one of these, although it should be said that their account 
of the extent of the damage differs in some respects from the accounts 
derived from Belgian and English sources. While admitting in the main 
the facts charged in regard to Louvain, the Germans justified their act 
as a legitimate punitive measure against the city in consequence of the 
firing upon German troops in occupation thereof, by certain of the civil- 
ian inhabitants. The city had surrendered, the military commander had 
taken as hostages a number of the leading citizens, and the inhabitants 


* Letter to the Times, August 30, 1914. 
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had been ordered to hand over their arms, and these were deposited 
in the church of St. Peter, or were supposed to have been. On the 
24th of August, after the main body of the German Army had departed, 
there was, as the German accounts allege, a simultaneous attack upon 
the garrison from different parts of the city, thus indicating that the 
uprising was a part of a concerted plan. Ammunition and weapons 
were found concealed in the cellars of certain private houses, and a 
number of priests were alleged to have been caught distributing arms 
among the inhabitants. The fight lasted two days, during the course of 
which five German soldiers were wounded. 

The Belgian Commission of Inquiry, on the contrary, affirms that the 
firing was done, not by the inhabitants, but by a number of German 
soldiers who mistook as Belgians a detachment of their own countrymen 
returning from Malines where they had been defeated, and therefore 
fired upon them in the belief that it was the enemy.*' Believing that 
they had been attacked by the civilian inhabitants, the Germans pro- 
ceeded by way of reprisal to bombard and burn the city with the results 
stated above. The evidence now available is not sufficient to warrant 
us in forming a judgment as to which of the two versions is the correct 
one, nor is it necessary to the present discussion that this should be done. 

We will assume that the German explanation is the correct one, and 
then consider the question of the lawfulness of the act, which the Ger- 
mans do not deny to have committed. Before passing immediately to 
this question, we may call attention to the fact that the destruction of 
Louvain, with its publie buildings, university and cathedral was not an 
act entirely unparalleled in the history of modern warfare, as has been 
charged. During the American Civil War, Chambersburg, a small 
undefended town, was burned by General Early because it refused to 
pay a contribution levied upon it,®? and there were other well known 
cases where Southern towns were burned by Federal commanders. 
During the Crimean War the town of Kertsch, with its museum, for- 
merly a Greek temple, was burned by the English and French. As is 
well known, the Capitol buildings at Washington were burned by the 


“Case of Belgium,” p. 43. 
*? It is refreshing to know that this act was disapproved by General Lee. Gordon, 


Reminiscences, p. 305. 
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British forces during the War of 1812, and the act was justified by 
Admiral Cockburn as a legitimate measure of reprisal for shots fired by 
civilians from one of the buildings. But the act has been almost univer- 
sally condemned by writers on international law as wholly unjustifiable.” 
In 1860, the British and French forces destroyed the Chinese Imperial 
Summer Palace to “awe the Chinese into respect for British power.’’”* 
During the American CivH War the Virginia Military Institute at 
Lexington and most of the professors’ houses were burned by General 
Hunter of the Federal Army.®® In the Austro-Italian War of 1866 
churches, hospitals and art collections were destroyed by the Austrian 
armies.“ During the Franco-German War of 1870-71, many French 
towns were dealt with in the same manner by the Germans as the Belgian 
and French towns have been dealt with in the present war. The library 
of the University of Strassburg, with 400,000 volumes and 2400 manu- 
scripts, an art gallery and various public buildings were destroyed and 
the tower of the cathedral was burnt.” During the same war the Abbey 
of St. Denis was battered to pieces by German shells,* a Gothic chapel 
at Toul was ruined, the churches of Longwy, Peronne, and Bitsche were 

%§ Compare Bordwell, Law of War, p. 63. The whole matter is fully examined in 
Lawrence’s Wheaton, Pt. IV, Ch. II. 

% “This act,”’ observes Riviér, Vol. II, p. 320, ‘‘was unworthy of the two European 
nations which everybody in the Orient considered as the advance guard of civilization 
and progress. The contents of the palace, statuary, vases, jewelry, and works of art, 
were seized before the destruction, and a joint commission was appointed to divide 
the choicest objects between Queen Victoria and Napoleon III. The proceeds from 
the sale of other objects were divided among the soldiers, the share of each amounting 
to about 100 frances.” Pradier-Fodéré, Vol. VI, p. 1107; Nys, Droit International, 
Vol. III, p. 326. 

*% Gordon, Reminiscences, p. 302. 

% Bolton King, History of Italian Unity, Vol. I, p. 344. 

*” Bonfils, sec. 1085, n. 2, and Hozier, The Franco-Prussian War, Vol. II, p. 71. 
Speaking of the destruction of the Strassburg library, Spaight (p. 186) remarks that 
“it is hardly a fanciful anticipation to say that this great world loss will make the 
war of 1870-71 memorable when the politics that led to it and the names of the 
battles and leaders are forgotten.” Sir Henry Hozier, historian of the war, says that 
“since the apochryphal burning of the library of Alexandria, perhaps no equally 
irreparable loss has occurred.’”’ The German justification for the bombardment of 
the Cathedral of Strassburg was that the French had installed on the tower an 
observatory for the artillery officers. Revue de Droit Int. et. de Lég. Comp., Vol. III, 
p. 303. 

% Bonfils, sec. 1085, n. 2. 
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made heaps of stone and rubbish and the Invalides, the Sorbonne, 
The Pantheon, St. Sulpice, the College of Law and several military 
hospitals of Paris were shelled during the bombardment of that city.” 
During the war between Bolivia, Chile and Peru in 1880 the conquerors 
appropriated the contents of museums and libraries, and boasted of 
having despoiled the public library and art galleries of Lima of their 
collections.'!” 

The right of a belligerent to inflict collective punishment upon the 
inhabitants of occupied territory for individual acts of the civil popula- 
tion was resorted to with great severity by the British during the Boer 
War, almost barbarously by Lord Kitchener, says Spaight.’' Not a 
beast or a field of standing corn was left, we are told. Altogether, says 
Spaight, the record fills many sombre pages of the British ‘‘ Blue Book.”’ 
The legal justification was extremely doubtful as were also the resulting 
benefits to the belligerent that resorted to such measures. ”” 

Reference to these cases is made here to show that the German 
“atrocities’’ of the present war, now so severely condemned, are not 
unparalleled in the history of modern civilized warfare, but that, on the 
contrary, they have been rather common. Some of them, like the 
burning of Atlanta, have been justified as legitimate acts of military 
necessity; some, like the destruction of public buildings in Paris and 
Strassburg, were a necessary incident in the bombardment of those 
cities or were a measure of reprisal for their use by the enemy for military 
purposes. Others, like the burning of Boer farms, were justified by the 
English as a punitive measure for unlawful acts of non-combatants. 
In passing judgment upon the other cases, the legality of which it is 
less easy to justify, it is well to remember, however, that at the time those 
acts were committed, there was far less certainty in regard to the rights of 
belligerents than now. Much of this uncertainty has happily been 


® Spaight, pp. 181, 186; and Bonfils, sec. 1085, n. 2. 

10 Nys, Droit International, Vol. III, p. 326. 

01 P, 137. 

02 See on this point Bordwell, The Law of War, pp. 94, 148; and Spaight, pp. 127, 
352, 377. The legal justification depends on whether the destruction of the railroads 
was the act of non-combatants, which is not apparent from the accounts, or of the 
organized military forces of the Boers. In the latter case there was no justification 
for the punishment. 
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removed by general agreement among the body of states, and we now 
have in the several Hague conventions a fairly definite body of law 
defining the rights of belligerents and subjecting the exercise of those 
rights to certain restrictions. It is, therefore, possible to judge the 
charges made against the Germans of violating the laws of war with 
more definiteness than was possible at the time of the war of 1870 when 
no such conventions were in force. 

No principle is more clearly established in international law than the 
right of an occupant to the obedience of the inhabitants of the territory 
occupied by him and of his right to punish them for disobedience, subject 
to certain limitations." In regard to the right of a belligerent to inflict 
punishment in such cases, Article 50 of the annex to the Hague Conven- 
tion Respecting the Laws and Customs of War on Land provides that 
‘“‘no general penalty, pecuniary or otherwise, shall be inflicted upon the 
population on account of actions of individuals for which they cannot be 


104 Tn the case of Louvain, 


regarded as jointly and severally responsible. 
there is no doubt that the German occupation of the town was effective 
at the time the acts alleged were committed. The city had surrendered 
to the invader, the German troops had established their quarters therein, 
the military authorities had called upon the inhabitants to deliver up 
their arms, and this had been done or was supposed to have been done. 
But assuming, what the Belgians strongly deny, that the Germans 
were attacked by some of the civilian population, were they justified in 
inflicting punishment upon the community as a whole? That depends 
upon whether the alleged acts were such that the individuals committing 
them could be held jointly and severally responsible. If, as the Germans 
contend, the alleged attack by the Belgians was simultaneous and the 
result of a preconcerted arrangement, it was clearly an act for which the 
inhabitants were jointly responsible. But even assuming that such was 
the case, and the evidence is far from conclusive, was the punishment a 
humane and legitimate one? The principle is affirmed by all writers 
that the punishment in such cases must be reasonable, that is, must not 
103 Cf. Merignhac, p. 264; Oppenheim, Vol. II, p. 175; Hall, sec. 156; Bonfils, sec. 
1218; Riviér, Vol. II, p. 301; Spaight, p. 113; Halleck, Elements, p. 210; Bordwell, 
p. 317; Despagnet, sec. 577; Bluntschli, sec. 643 bis; Bentwich, War and Private 
Property, p. 37. 
104 Scott, Texts, p. 227. 
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be out of proportion to the offense. The rule is well stated by Hall, who 
declares that reprisals can be resorted to only under the pressure of 
absolute necessity, and then not by way of revenge, but only in cases and 
to the extent by which an enemy may be deterred from a repetition of 
the offense.!° The rule adopted by the Institute of International Law 
adds that reprisals must in all cases be consistent with the rules of 
humanity and morality." In the present case a fine would have been 
unobjectionable, but shall we say that a belligerent has a right, in the 
face of the now generally accepted laws of civilized warfare, to bombard 
a city for the acts of a few individuals, burn hundreds of private houses, 
destroy an ancient university with its library, works of art and scientific 
collections, ruin a noble cathedral and convert a thriving city into a 
place of waste and desolation? We think the only possible answer is, 
“no.” The Hague convention declares that the right of belligerents to 
adopt means of injuring the enemy is not unlimited; ' that to destroy 
the enemy’s property, unless such destruction is imperatively demanded 
by the necessities of war, is forbidden; ' that in sieges and bombard- 
ments all necessary steps must be taken to spare, as far as possible, 
buildings dedicated to religion, art, science or charitable purposes, 
historical monuments, hospitals and places where the sick and wounded 
are collected, provided they are not being used at the time for military 
purposes.’ The Germans themselves have not claimed that the 
university, the library, the cathedral and other public buildings de- 
stroyed by them at Louvain were being used for military purposes at 
the time, nor is there any evidence that any attempt was made by them 
to spare these buildings, and it cannot be seriously contended, we believe, 
that their destruction ‘was imperatively demanded by the necessities 
of war.’”’ Under the most charitable construction, the act was, there- 
fore, not only contrary to the enlightened sentiment of the age, but 


19% Sec. 135. 
6 Arts. 84-86. See also Westlake, Pt. II, pp. 113, 115; Bordwell, p. 316; Merign- 
hac, Lois et Coutumes, p. 212; Despagnet, secs. 543, 577; Holland, Laws of War, 
p. 61. Compare also, ‘‘The Instructions for the Government of the United States 
Armies,”’ Art. 28, and the French manual for the use of officers, p. 25. 
7 Article 22, Annex to the Convention Respecting the Laws and Customs of War. 
8 Article 23. 
10 Article 27. 
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it was in violation of the provisions of a great convention of which Ger- 
many and the other Powers were signatories. 

The bombardment of the cathedral at Rheims was, if the German 
version is correct, more excusable. The city was clearly defended, and 
was therefore liable to bombardment. If, as the Germans claim, the 
French were using the tower for purposes of observation to direct their 
artillery fire, the enemy was justified in trying to remove the observation 
post, as they were in the case of the Strassburg Cathedral in 1870; and 
if, as they claim, the bombardment ceased as soon as the steeple had 
been cut away and they inflicted no more damage than was necessary to 
accomplish this object, the French and not they must bear the respon- 
sibility. If, on the other hand, as the London Times asserts,'' the 
cathedral was not being used by the French for military purposes, and 
that a Red Cross flag floated over the tower and protected German 
wounded within its walls, the destruction was wholly unjustifiable, for 
such architectural landmarks as this noble cathedral belong not to 
France but to the world. They are the common heritage of civiliza- 
tion and are protected not only by their sanctity but by the law of 
nations. What was said in the act restoring to the Philadelphia 
Academy of Sciences a collection of paintings captured in 1812 by a 
British vessel, ‘‘the arts and sciences are considered not as the 
peculium of this or that nation but as the property of mankind at 
large,’ may be equally said of such landmarks as the cathedral at 
Rheims. 

No one has more severely condemned such acts than Bluntschli. 
“The intentional destruction or degradation,” he says, 
ments and works of art, instruments and scientific collections, by the 
troops of occupation of enemy territory are not permitted in time of 
war and are considered today as acts of barbarism.” 
hospitals, buildings devoted to charity, museums and other scientific 


‘ 


‘of monu- 


Churches, 


or philanthropic establishments must, as far as possible, be re- 
spected.”’ 


110 Weekly edition, September 25, 1914. 

111 Droit International Codifié, Tr. by Lardy, sec. 644. 

112 Tbhid., sec. 648; cf. also secs. 34-36 of Lieber’s ‘Instructions for the Government 
of the Armies of the United States.”’ 
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The “sacking’’ of Senlis, like the burning of Louvain, was a punitive 
measure inflicted on the town because of shots alleged to have been fired 
on the German soldiers from the windows of private houses. The mayor, 
who had been seized as a hostage, was shot, the town was bombarded, 
many houses, including the railway station, were destroyed, and the ca- 
thedral was damaged. Except as to the bombardment of the cathedral, 
the punishment was not contrary to the laws of war as they are now 
understood, although it may have been more severe than the circum- 
stances of the case required. The punishment of the villages of Lins- 
meau and Orsmael was justified by the Germans on the same ground, 
although the Belgians deny that any part of the civil population partic- 
ipated in the attack on the German troops. 

. The ‘‘massacre’’ at Aerschot was a punishment for the alleged killing 
of a German officer by the son of the burgomaster. About 150 citizens, 
including the burgomaster and his fifteen year old son, are alleged to 
have been seized and shot and the town pillaged. Again the Belgians 
deny the charge that the son of the burgomaster killed the German 
officer or that any of the civil population took part in the fighting. For 
lack of evidence, it is impossible to say which version is the correct one. 
The punishment may have been needlessly severe, but the laws of war 
allow it and they do not undertake to prescribe the character or extent 
of the punishment that may be inflicted in such cases. Nevertheless, 
the Hague convention states that, in the absence of a written under- 
standing, it is not intended that unforeseen cases shall be left to the 
arbitrary judgment of military commanders, and it adds that the con- 
tracting parties have thought it expedient “‘to declare that in cases not 
included in the regulations adopted by them, populations and _bellig- 
erents remain under their protection and the rule of the principles of the 
law of nations as they result from usages established between civilized 
nations, from the laws of humanity and the demand of the public con- 
science.” 

The old idea that it is permissible to a belligerent to resort to any 
measures which in his judgment may induce an enemy to sue for peace 
is, happily, no longer recognized. The civilized world has given its 
approval to two great principles: first, that the sole object of war is to 
overcome the military forces of the enemy, and, second, that the means 
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which may be adopted to accomplish this object are not unlimited.’ 
The view expressed by Bismarck in 1870 that a people may be made to 
suffer to induce them to long for peace would not, says Spaight, be acted 
on by any civilized nation today.'** The German doctrine of military 
necessity—the distinction between KAriegsrecht, Kriegsmanier, Kriegs- 
gebrauch, or the normal rules of war, on the one hand, and Ariegsraison, 
or the exceptional rules of war, on the other, the latter of which allows 
resort to extreme methods, including pillage, incendiarism, terrorism, 
systematic devastation, and even the putting to death of inoffensive 
citizens, has been severely condemned by English, French and American 
writers as the very negation of the laws of war, as a recognition of the 


arbitrary supremacy of military commanders and a sanction of the 


maxim that in war the end justifies the means.''® According to this 
doctrine, the laws of war cease to be obligatory when the circumstances 
are such that the attainment of the object of war would be hindered by 
their observance, or, to quote the German maxim, Ariegsraison geht 
vor Kriegsrecht. 

But Bluntschli does not go to such lengths, and nowhere does he refer 
to the distinction between Ariegsrecht and Kriegsraison. He says, “One 
may do in time of war whatever is required in military operations, that 
is to say, whatever is necessary for the attainment of the object of war, 
so long as it does not violate the laws of humanity and the accepted 
usages of civilized nations.’’ |’ Again, he lays down the principle that 
the rules of international law in respect to the rights and obligations of 


118 Compare Spaight, p. 74, and Wheaton, Pt. IV, Ch. II. 

114 Op. cit., p. 118. 

116 For the enunciation of this doctrine see Von Clausewitz, On War, English 
translation by Graham; Leuder in Holtzendorff, Handbuch des Vélkerrechts, Vol. IV, 
sees. 65-66; Ullmann, Vélkerrecht, sec. 144; Liszt, Das Vélkerrecht, sec. 39; and Kluber, 
Droit des Gens, sec. 245. For criticism of the doctrine, see Westlake, International 
Law,—War, p. 115; Merignhac, Lois et Coutumes, p. 143; Nys, Droit International, 
Vol. III, p. 203; Pradier-Fodéré, Traité, sec. 2740; Pillet, Lois de la Guerre, sec. 59; 
Bordwell, Law of War, p. 5; Holland, The Law of War on Land, p. 13. This doctrine 
s also laid down in the official Kriegsbrauch im Landkriege prepared by the Prussian 
general staff in 1902. Merignhac severely criticises this publication for the extreme 
views of military necessity which it upholds and for its scant allusions to the Hague 
conventions, the binding force of which it apparently ignores. See his Les Lois de 
la Guerre Continental Suivant le Grande Etat major Allemand. 

116 Droit International Codifié, tr. by Lardy, sec. 549. 
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belligerents must be respected even in an unjust war.!!’ Again, “Civil- 
ized nations likewise repudiate the principle that a belligerent may do 
to the enemy all that appears useful to his own cause.” "8 It is re- 
freshing to find at least one honored German jurist who refuses to give 
his approval to the doctrine that the observance of the law is binding 
on belligerents only so long as it does not stand in the way of military 
success. 
CONCLUSION 


Various other important questions of international law have been 
raised since the outbreak of the present war, but the limits of this paper 
do not permit of their discussion here. Consideration of some of them 
may well be deferred until the facts are more definitely known. Each 
side has accused the other of employing dumdum bullets in violation 
of one of the Hague conventions, and each has made representations to 
the President of the United States in regard to the conduct of the other in 
respect to the employment of such instruments of warfare. Early in 
the war the French Government addressed a note of protest to the 
signatory Powers of the Hague convention, and in October the German 
Government did likewise. The Allies have charged the Germans with 
firing upon ambulances and hospitals, the misuse of the Red Cross 
flag, the maltreatment of prisoners and wounded, with committing 
outrages upon women, compelling women and children to march in 
front of their troops to shield them from the enemy’s bullets, with 
forcing the inhabitants to serve as guides and to dig trenches, the sys- 
tematic burning of villages and the massacre of non-combatants, with 
pillage, robbery, and various other atrocities. The Germans likewise 
have made similar charges against the Belgians and French. The French 
note of protest in September, in summing up its charges, said, ‘The 
government of the Republic, in the presence of such proceedings which 


are reproved by the universal conscience, leaves to the civilized Powers 
the full appreciation of these criminal acts, which will forever dishonor 


the belligerent guilty of them.” 


117 Droit International Codifié, tr. by Lardy, sec. 519. 
118 Jhid., sec. 534. 
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It may be safely assumed that the reports of these violations of the 
laws of war have been greatly exaggerated, as such accusations have 
generally been during the wars of the past, and no doubt in some cases 
they are without foundation. Under these circumstances, discussion 
of them should be deferred until the facts have been irrefutably es- 
tablished. In the meantime, we may venture the hope that, in the in- 
terest of a common civilization, in the interest of respect for law, and in 
the interest of simple justice to both sides, the facts may be discovered, 
sifted by impartial hands and a just judgment rendered. One thing is 
clear—recent events have given it added confirmation—no breach of 
the laws of war will be passed over in silence in these days. The en- 
lightened public opinion of the world may not yet be sufficiently powerful 
to compel the observance by belligerents of all the laws of war, even when 
they have agreed to be bound by them, but its potency is already a 
mighty influence in securing high standards of conduct in international 
relations. The national sensitiveness to unfavorable opinion and the 
desire for the good will of the civilized world have found abundant 
illustration in the efforts of the belligerents in the present war to have 
their cases properly presented to and fairly judged by the people of the 
United States. It is to be expected that there will be occasional lapses 
from right conduct in respect to their international obligations by mem- 
bers of the body of civilized states, especially during the strain of war 
when their existence may seem to be imperilled, but it may be assumed 
that no great Power will deliberately and wantonly violate those obliga- 
tions, if for no other reason because of its fear of encountering the con- 
demnation of the public opinion of the world. “International law will 
be observed,” says a distinguished scholar, ‘‘ because the conscience of 
the world finds in its rules an increasing approximation of the rule of 
right, to the standards of justice and humanity, which are of almost 


universal acceptance.” 
JAMES W. GARNER. 


119 A, Pearce Higgins, The Binding Force of International Law, p. 36. 


PRIVATE PECUNIARY CLAIMS ARISING OUT OF WAR * 


Any attempt to discuss the international responsibility of the State 
for injuries sustained by private individuals in time of war immediately 
encounters the difficulty of establishing any definite rules in the practice 
of awarding indemnities or compensation for private losses arising out of 
war. Nevertheless, an examination of the subject in the light of prece- 
dent and principle may not be without some useful results. 

In a general way, this responsibility of the State may be measured by 
the State’s obligation as a belligerent or a neutral to observe the rules of 
international law and of war. As it is obviously, however, beyond 
present possibilities to undertake a detailed review of these rules— 
which indeed have been ably treated in numerous works on the subject— 
the discussion here will be confined to the more important classes of 
cases in which pecuniary claims have been or are likely to be brought for 
injuries sustained by individuals or private property in time of war.! 

At the outset it may be observed that in the progress of time private 
rights during war have gained greater and greater recognition, coincident 
with the narrowing of the sphere of belligerent rights, the imposition of 
more stringent rules for the conduct of war, and the enlargement (until 
very recently) of the rights of neutral commerce. It is in the matter of 
injuries sustained by private persons during war that Rousseau’s some- 
what inexact doctrine that war is a relation of State to State and not of 
man to man has found perhaps its greatest field for application, for both 
in international and municipal law there has been a marked and growing 
tendency to relieve individuals and their property from the losses inci- 
dent to war and to cast the burden upon the State. While this modern 
principle of State indemnity is to a large extent a matter of municipal 


* This article constitutes in substance a chapter from the author’s forthcoming 
book, The Diplomatic Protection of Citizens Abroad, to be published by the Banks Law 
Publishing Co., New York, with whose permission the article is printed, and by whom 
all rights are reserved. 

! The awards of arbitral commissions and the practice of the United States have 
been used as principal sources. 
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law and national policy and equity only, international law has en- 
deavored in many directions to preserve the immunity of private rights 
from the destructive effects of war. Nevertheless, while the conduct of 
warfare has in increasing degree been brought within definite rules, 
private property rights in war necessarily’ can not be safeguarded so 
minutely or be affected with the fine distinctions incident to civil affairs. 
A margin of uncertainty is hardly separable from a sphere of rights in 


which so much depends on military necessity. 


THEORY OF COMPENSATION FOR WAR LOSSES 


Before discussing the particular phases of war claims, it seems desir- 
able to take up briefly the general question of compensation for individ- 
ual war losses. In former times, no rules existed for pecuniary indemnity 
to individuals for war damages. In the matter of the State’s duty to in- 
demnify its own subjects, Vattel appears to have been the first to draw 
a distinction between the different kinds of war losses. He distinguished, 
first, those caused by the enemy, for which no indemnity was due; and, 
secondly, those caused by the State itself. The latter he sub-divided 
into two classes: first, losses caused by the voluntary and deliberate ac- 
tion of the army by way of precaution or strategy; and, secondly, in- 
evitable accidents of war caused either by stress of circumstances or 
without premeditation. For losses coming within the last subdivision, 
the State incurred no strict obligation, although, if its finances allowed, 
it was equitably proper to compensate individuals. For losses within 
the first subdivision, it was bound to give indemnities at the close of the 
war.” This distinction between acts done voluntarily in preparation for 
war, and injuries inevitable or inflicted only by imperious military ne- 
cessity has been followed by France and the French courts * from the 
period beginning with the French Revolution, and the principle of State 
indemnity has thus found its way into modern practice. Attention will 

?Vattel, Chitty-Ingraham ed., sec. 232, p. 402; Bentwich, N., Private Property 
in War, London, 1907, 41-42; H. Rep. 386, 22nd Cong., Ist sess., pp. 9-10; Lawrence’s 
Report on Claims against Governments, H. Rep. 134, 43rd Cong., 2nd sess., 126; 
Nys (1912 ed.), III, ch. XI, 450-462. 

8’ Brémond in article ‘‘Actes de gouvernement,” 5 Rev. Dr. Pub. (1896), 69, 227. 
As to Italian law to the same effect see H. Rep. 134, 43rd Cong., 2nd sess., 129, 135- 
191. 
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be called hereafter to a number of special occasions on which large 
voluntary indemnities have been granted by various States to inhabit- 
ants sustaining war losses. 

The matter of exacting pecuniary indemnity on behalf of injured 
private individuals from belligerent or neutral States violating the laws 
of war is of comparatively recent origin. The rule of indemnity was 
developed by international commissions and domestic boards as the 
only practical sanction for a violation of those private rights which in- 
ternational and municipal law have expressly sought to safeguard. At 
the Second Hague Conference, it was for the first time definitely pro- 
vided (Art. 3 of Convention IV): first, that a belligerent in land warfare 
who violates the provisions of the Hague Regulations, shall, if the case 
demand, be liable to make compensation; and secondly, that he shall be 
‘responsible for all acts committed by persons forming part of his armed 
forces.‘ It is probable that the first rule extends to all violations of the 
laws of war besides those included in the Hague Regulations. Whether 
the second rule will serve hereafter to make the State liable for the wan- 
ton or unauthorized acts of unofficered soldiers, for which, under an al- 
most uniform practice, the State has heretofore been held not to be re- 
sponsible, is a grave question. 


A STATE OF WAR 


The measure of private rights in war and the extent to which they are 
subject to belligerent rights depends on the existence of a state of war, 
and not on a declaration of war or a recognition of belligerency. The 
indicia of a state of war may be said to be an armed contest between two 
States or parts of the same State conducted by regularly organized 
military bodies and having an avowed political object in view. War may 
exist where no battle has been or is being fought,°® as well as when war 

‘Oppenheim, 2nd ed., II, 319-321, 300. One of the best discussions of Art. 3 of 
Convention IV is to be found in a small work by Cuno Hofer, Der Schadenersatz im 
Landkriegsrecht, Tiibingen, 1913. 91 p. 

The Institute of International Law at its Oxford meeting of 1913, proposed to 
extend the principle of indemnity to naval warfare. Additional Article to Rules 
adopted, 15 Rev. Dr. Int. (1913), 677. 

5 Ex parte Milligan, 4 Wall. 127, 140. Upon the question whether war exists, the 
courts must follow the political departments of the Government. Gray v. U.S., 21 
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has not been declared nor belligerency recognized.’ War, then, is a fact, 
and the rights and duties of individuals, as well as the exercise of bel- 
ligerent rights by enemy governments or by parties to a civil war result 
from the fact of belligerency alone.’ Thus, while the Cuban insurgents 
were never granted belligerent rights, the Spanish Treaty Claims Com- 
mission nevertheless held that war existed in a material, if not in an in- 
ternational, sense, thereby granting to Spain and to the insurgents the 
right to exercise belligerent rights and immunity for such injuries to 


private persons and property as the laws of war permit. The determina- 


tion that no legal state of war existed between the United States and 
France between 1798 and 1800 was vital to the decision of the Court of 
Claims in the French Spoliation claims.’ 

It is equally necessary to determine when belligerent rights end. This 
is usually, though not always, fixed at the date of a treaty of peace, but 
in fact a treaty is not in effect until ratified and proclaimed, and bel- 
ligerent rights have often been exercised (1) between the date of signing 
and ratification, and (2) in the case of military forces in distant colonies, 
after the date of ratification. If the armistice which is usually provided 
for in the first case is broken, or if in the second case belligerent rights 
are exercised after knowledge of the cessation of the war by the military 
commanders, liability would seem to attach to the offending govern- 


ment.!° 


Ct. Cl. 340; Cushing v. U. S., 22 Ct. Cl. 1. See also G. G. Phillimore in V. 4 U. S. 
Journ. of the Soc. of Comp. Leg. (1902), 128-134. 

6 The Prize Cases, 2 Black, 636, 670; Teresa Jeorg v. U. S., Spanish Treaty Cl 
Com., Briefs, V. 2, pp. 80, 81. 

7 Hall, 31 and note. Prats (Mexico) v. U.S., July 4, 1868, Moore’s Arb. 2886, 2888. 

8 Span. Treaty Cl. Com. Special Rep. of W. E. Fuller, 1907, 22. Sen. Doc. 308, 
59th Cong., Ist sess. 26. 

* Gray v. U.S., 21 Ct. Cl. 340; Cushing v. U. S., 22 Ct. Cl. 1. The French Spoliation 
Claims, by Geo. A. King, Sen. Doc. 964, 62nd Cong., 3rd sess., 9. 

10 Oppenheim, 329. Hall, 6th ed., 555. The decisions of arbitral and other courts, 
however, leave this question in much uncertainty. John (U. 8.) v. Gt. Brit., 
Feb. 8, 1853, Moore’s Arb. 3793 (Government held liable for capture made after sign- 
ing of treaty of peace, on ground of failure to notify the cessation of hostilities 
promptly). See also the John, 2 Dodson, 336 and the Mentor, 1 Rob. 183. The 
Japanese Government ordered the release of “all ships and their cargoes captured 
after Sept. 5, 1905” (the date of the treaty of peace with Russia). Imperial Ordi- 
nance No. 228, November, 1905. But see case of the Swineherd, captured by a French 
privateer after knowledge (though not official notification) of cessation of war. She 
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It is often important to determine, on the military occupation of a 
town or larger area, when belligerent rights merge into the more limited 
rights of a military occupant." 

In the case of maritime capture the question has occasionally been 
raised whether neutral vessels captured before the treaty of peace, can 
be tried or condemned in a prize court after the conclusion of peace. 
Inasmuch as title in the captured vessel or cargo does not pass until ac- 
tual condemnation, there is some ground for the view that a prize, cap- 
tured but not yet condemned when peace is concluded, must be released. 
While the matter must still be regarded as a moot question, the weight of 
authority, supported by the celebrated Doelwyk decision of the Italian 
Prize Commission,'* favors the view that the neutral prize may be tried 
after peace is concluded.'* Whether the prize may be condemned and 
<onfiscated is more doubtful. While some eminent authorities maintain 
that condemnation after peace is lawful, inasmuch as it is a punishment 
for an unlawful act committed before the peace,'‘ the Italian court in 
the Doelwyk case decreed the restoration of the vessel on the ground that 
vondemnation and confiscation after peace is unlawful. 


POSITION OF ALIENS IN HOSTILE TERRITORY 


Without entering into a discussion of the general position of aliens in 


time of war, it is necessary to examine the principal burdens which in- 
dividuals in hostile territory must bear. A long course of practice and 
The Hague Regulations have given some authority to certain rules for 
the treatment of alien enemies in the country of the territorial sovereign. 
But even a departure from these rules, which has occurred in several 


was condemned by a French prize court. Hall, 556 criticizes the decision. See also 
Phillimore III, sec. 521. See also cases of Torres (Mexico) v. U. 8., July 4, 1868, 
Moore’s Arb. 3798; Ayama, ibid. 3804; Serrano, ibid. 3805 (where a claim was al- 
lowed); and Revilla, ibid. 3805. 

'! Meng (France) v. U. S., Jan. 15, 1880, Moore’s Arb. 3689. Gumbes v. An award 
of the commissioners for liquidating the claims of British subjects on France (1834), 
2 Knapp P. C. Rep. 369. 

12 Martens, Recueil, 2nd series, V. 28, 66-90. 

Oppenheim, II, sec. 436. 

\4 Jhid.; Liszt, 5th ed., 374; Gareis, 2nd ed., 258; Brusa in 4 R. G. D. I. P. (1897), 
157-175, criticizing the Doelwyk decision; decision of Japanese Prize Court in Antiope 
case, MS. Dept. of State. 
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instances during the present European War, can hardly give rise to in- 
dividual pecuniary claims in law. The alien enemy’s individual griev- 
ances are settled by the treaty of peace, and if his country should happen 
to lose in the war, he is without redress. If his country should be the 
conqueror, indemnities may be demanded from the defeated nation, 
but his pecuniary remedy then depends on the bounty of his own state. 
In either case, he apparently has no legally protected rights, so that as 
between nations and alien enemies, the rules of war have only a moral 
and not a legal sanction. If the transgressor of the rules should be 
victor in the conflict, no legal means exists for compelling him to accord 
redress to injured alien enemies. While he may be held more account- 
able to neutral aliens, either as victor or vanquished, for certain trans- 


gressions of the rules of war, there are many respects in which neutral 


aliens domiciled in enemy territory share the burdens of war equally 
with alien enemies. 

Neutral aliens domiciled in an enemy state, with their property there 
situated, are exposed to the consequences of actual belligerent opera- 
tions to the same extent as subjects of the enemy.'® This rule applies 
not only to aliens who permanently reside in a country, but to those 
who come with knowledge of the existence of the war, and particularly 
to those who came before the war and continued to reside for a period 
longer than necessary for convenient departure. Both with respect to 
his property and his capacity to sue such an alien is deemed an enemy.'® 
Foreign offices and municipal and international courts have frequently 
laid down the rule that neutral property permanently situated in enemy 
territory, or property of neutrals who voluntarily enter or continue to 
reside in belligerent territory assumes the risks of injury incident to war.!” 

16 Hall, 740; Bentwich, 29. The rule that war makes subjects of one belligerent the 
enemies of the government and subjects of the other is admitted. It applies equally 
to civil and international war. See also U. 8S. v. Cooke (The Venice), 2 Wall. 258, 274; 
Mrs. Alexander’s Cotton, 2 Wall. 419; Jecker v. Montgomery, 18 How. 110; White ». 
Burnley, 20 How. 235, 249. 

16 Whiting’s War Powers under the Constitution, 43rd ed., Boston, 1871, p. 341. 
Society v. Wheeler, 2 Gallison, 105. The rule that aliens entering or continuing 
to reside in enemy territory may be treated as enemies is found in Grotius, ITI, 4, 


secs. 6, 7. 
” Palmerston’s opinion in Greytown, Copenhagen and Uleaborg bombardments. 


Hansard’s Debates, 3rd series, V. 146, pp. 37, 49; Granville to Lord Lyons, Jan. 11, 
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In strict law, even the property of loyal citizens situated in enemy ter- 
ritory is subject to the casualties of war as enemy property.’ The 
particular liabilities to which such property is thus ordinarily exposed 
will be examined presently. It is here merely to be noted that on land, 
the fate of property located in belligerent territory depends not on the 
nationality or loyalty of the owner, but on the location of the property.’ 
The only important qualification of this rule relates to neutral property 
temporarily in the belligerent country. If this is used or destroyed for 
recognized belligerent reasons, the owner is entitled to compensation, 
which is not the case with property permanently so situated. The right to 


use such neutral property, subject to payment of compensation, is known 
as the right of angary quite analogous to the right of eminent domain.”° 


* 1871 and Granville to Sackville West, March 1, 1871, Hale’s Rep., Appendix, For. 
Rel. 1873, V. 3, 368-370, 65 St. Pap. 458. 

Mr. Cass, Sec’y of State, to Mr. Burns, April 26, 1858, Moore’s Dig. VI, 885: 
Mr. Seward to Mr. Wydenbruck, Nov. 16, 1885, ibid. 885; Mr. Fish, See’y of State, 
to Mr. Washburn, April 28, 1871, For. Rel. 1871, 335; Mr. Fish to Mr. Thornton, 
May 16, 1873, Moore’s Dig. VI, 890; Mr. Fish to Mr. Gibson, Dee. 30, 1875, ibid. 
891; Mr. Bayard to Mr. O’Connor, Oct. 29, 1885, ibid. 891; Whiting’s War Powers, 
352; 12 Op. Atty. Gen. 21; 22 Op. Atty. Gen. 315. See also Wharton’s Dig. ITI, 
secs. 352, 353. 

Gallego, Mesa, et al. v. U. S., 43 Ct. Cl. 444; Herrera v. U. S., 222 U.S. 558. 

Cooke (U. 8.) v. Mexico, Act of March 3, 1849, Moore’s Arb. 2659, 2661; Hag- 
gerty, tbid. 2665; Thompson, ibid. 2669; Castel (U. 5S.) v. Venezuela, Dec. 5, 1885, ibid. 
3710; Foster (U. 8S.) v. Mexico, July 4, 1868, ibid. 3349; Costa (U. S.) v. Mexico, 
ibid. 3724; Brook (Gt. Brit.) v. U. S., May 8, 1871, ibid. 3738. (Rule admitted, but 
award here made for property taken for military use, because loyal citizens had been 
granted compensation in similar cases. 16 Stat. L. 524.) Same rule in Henderson 
(Gt. Brit.) v. U. S., ibid. 3727, Frazer dissenting in both cases, Hale’s Rep. 43, 44; 
Laurent (Gt. Brit.) v. U. S., Feb. 8, 1853, ibid. 2671; Uhde, ibid., 2691; Bacigalupi 
(U. S.) v. Chile, May 24, 1897, Report, 1901, p. 151; Volkmar (U. 8.) v. Venezuela, 
Feb. 17, 1903, Ralston, 258, 259; Upton (U. 8S.) v. Venezuela, Feb. 17, 1903, Ralston, 
72; Orr and Laubenheimer (U. 8.) ». Nicaragua, For. Rel. 1900, 826; Tongue (Gt. 
Brit.) v. U. 8., May 8, 1871, Moore’s Arb. 3675. 

18 Jaragua Iron Co. v. U. S., 212 U. S. 297, 306; Page v. U. S., 11 Wall. 268; Prize 
Cases, 2 Black, 635; The William Bagaley, 5 Wall. 377; Green v. U. 8., 10 Ct. Cl. 
466; Gooch v. U. S., 15 Ct. Cl. 281; Brandon v. U.S., 46 Ct. Cl. 559. 

© 11 Op. Atty. Gen. 405; 12 ibid. 486, 488; Lawrence’s Wheaton, 565. In practice 
indemnities are often paid for such loyal citizen’s property as may have been used or 
destroyed by the citizen’s own State. See Southern Claims Commission, Act of 
March 3, 1871, 16 Stat. L. 524. 

» Hall, 741; Bentwich, 27; Oppenheim, secs. 364-367. 
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ENEMY CHARACTER 


The belligerents are entitled to exercise certain measures against enemy 
persons and property from which neutrals are free; but while the rule 
as to private property on land is comparatively simple, its location con- 
stituting the test of enemy character, private property at sea is tested 
by other criteria to determine whether or not it is vested with enemy 
character. According to the Continental practice,*! nationality is 
the test of enemy character, so that the subjects of the belligerents 
and their property bear enemy character, whereas the subjects of neu- 
trals and their property do not. But under the Anglo-American rule, 
in which domicil is the test, regardless of nationality, as well as under 


prescribed exceptional circumstances, subjects of the enemy state do 


not necessarily bear enemy character, whereas neutrals may by their 
domicil or their acts be properly considered as enemies. Neither the 
Second Hague Conference nor the London Naval Conference of 1908 
was able to reconcile these conflicting views concerning nationality or 
domicil as the controlling factors in determining the neutral or enemy 
character of individuals and their goods.?!@ 

Under the Anglo-American rule, the political character of private 
property at sea depends on the commercial domicil of its owner.” This 
differs from civil domicil, inasmuch as it does not require long-continued 
residence with an intention not to return, but only such a residence for 
the purposes of trading as makes a person’s trade or business “ contribute 
to or form part of the resources of such country, and renders it therefore 
reasonable that his hostile, friendly or neutral character should be de- 
termined by reference to the character of such country.” ** Such com- 
mercial domicil may differ from the actual civil domicil of the owner. 
For example, in Anglo-American law, his house of trade (commercial 

21 Fiore, ITI, sec. 1432 et seg.; Calvo, IV, sec. 1932 et seq.; Bonfils, sec. 1343 et seq. 


214 The recent British Aliens Restriction (Consolidation) Order, 1914, § 31, and 


Trading with the Enemy Proclamation, No. 2, clauses 3 and 6 modify the general rules 
as to enemy character. See Schuster, E. J. Effectof War * * * on commercial 
transactions. 2nd ed. London, 1914, p. 3 et seq. 

22 Bentwich, 142; Westlake, II, 140; Oppenheim, II, secs. 88, 90; Laurent (Gt 
Brit.) v. U. S., Feb. 8, 1853, Moore’s Arb. 2671; The Pizarro, 2 Wheaton, 246. Japan 
appears to have adhered to the principle of domicil in these matters. 

23 Dicey, Conflict of Laws, 737. 
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domicil) may be in neutral territory and the property at sea emanating 
from that house of trade escape belligerent capture, notwithstanding his 
civil domicil in enemy territory.** The obverse rule has equal force. So 
an owner may have several houses of trade, some in neutral, some in 
enemy territory, according to which his property may be judged. The 
rule as to commercial domicil is applied even to friendly subjects. It 
may be added that all goods on enemy vessels are presumed to be enemy 
goods unless the contrary is proved. 

The enemy character of a ship is determined by its flag, regardless of 
the nationality or domicil of the owner, provided she is sailing under it 
legitimately according to the municipal law of the State of the flag.*° 
However, a vessel under a neutral flag may acquire enemy character or 
at least forfeit its neutral protection by taking part in the hostilities, by 
rendering unneutral service, by carrying contraband in excess of the 
permitted proportions, by the use of fraudulent means to evade just 
capture, by breaking or attempting to break a lawfully established 
blockade, or by forcibly resisting visit and search.* Individuals may 
also lose their neutral character by rendering unneutral service to either 
belligerent.” The questions involved in the transfer of enemy vessels 
and goods to a neutral flag in contemplation of or during war have found 
a generally accepted solution in the rules formulated by the London 
Naval Conference of 1908.% But the fact that a neutral individual 


‘ Attention may be called to the peculiar rule of American prize law, according 
to which a partner’s residence in the enemy’s country will condemn his share in a 
house of trade established in neutral territory. The Antonia Johanna, 1 Wheat. 159. 

°5 Oppenheim, II, sec. 89; Westlake, II, 147. A reservation might, however, be 
made to the effect that the municipal law conferring the right to fly the national flag 
must not conflict with the rules of international law as to transfer of flag in time of 
war 

*% Westlake, II, 153; Oppenheim, II, sec. 89, sec. 406. 

7 See Art. 17 of Convention V of the Second Hague Conference, and Oppenheim, 
II, sec. 88. The Industrie (German) and The Quang-nam, condemned by Japanese 
prize courts in Russo-Japanese war. Takahashi, S., International Law applied to 
the Russo-Japanese War, New York, 1908, pp. 732-738. 

% Articles 55, 56 and 60 of the Declaration of London; Oppenheim, IT, sees. 91, 92. 
The former conflicting rules are discussed by Westlake, II, 148 et seg. See the Sophia 
Rickmers, 61 St. Pap. 1091. For the opinion of the State Department rendered dur- 
ing the present European War concerning the transfer of merchant ships during war, 
see Sen. Doc. 563, 63rd Cong., 2nd sess. 
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furnishes supplies or makes loans to either belligerent from neutral terri- 
tory does not affect his neutral character.” 


WAR ON LAND 


The effects of war upon private property on land may now be consid- 
ered. It has already been observed that neutral and enemy property in 
hostile territory are in general subject to the same treatment. Where 


such property is seized or destroyed for strategic reasons directly in- 
cident to belligerent action, the private owners need not be compensated 
for their losses.*° This rule is based on military necessity, and the diffi- 
culty of its application, as will be seen presently, arises in determining 


whether a particular seizure or destruction was prompted by imperious 
military necessity or constituted a deliberate appropriation of private 
property for public use, although perhaps indirectly connected with 
belligerent purposes. It has been noted that under certain circumstances 


neutral property merely temporarily in hostile territory, such as ships, 
may only be seized on payment of compensation, under the belligerent 


right of angary.*! 

Injuries sustained by private property as a direct result of belligerent 
acts—battle, siege, bombardment—or incidental thereto are not the 
subject of indemnification. The conduct of the belligerent, however, 
must conform to the laws of war, both in justification and execution. 
Private losses thus sustained in war are considered as due to necessity 
and force majeure. Vattel first stated what has since been accepted as 
the correct grounds for the non-liability of the State for these war 
losses—‘‘the public finances would soon be exhausted’”’ and “these in- 
demnifications would be liable to a thousand abuses.” ** Yet as an act 
of grace, as has been remarked, a State may, after peace, consent to com- 
pensate its subjects and even domiciled aliens for their losses, thus dis- 
tributing the individual loss equitably over the whole nation. As be- 


2? Art. 18 (a) of Convention V. See Dept. of State circular Aug. 15, 1914, ‘“‘ Neu- 
trality—contraband—seizure of ships and cargo.”’ 


Bentwich, 27. 
1 Westlake, II, 119; Oppenheim, II, secs. 364, 365. Neutral cargo, even conditional 
contraband, not destined to enemy forces, has at times been requisitioned under pay- 


ment of compensation. 
32 Vattel, Bk. III, ch. XV, see. 232, p. 402. 
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tween the belligerents and enemy subjects, the treaty of peace usually 
constitutes a final settlement of grievances, even of those arising out of 
a violation of the laws of war to the injury of enemy persons and prop- 
erty. Neutrals, however, even with respect to property in hostile terri- 
tory, retain the right to make diplomatic claims against the offending 
belligerent for violations of the laws of war. 

While the general rule as to war claims is that no compensation is due 
to private individuals, on account of injuries to their persons or property, 
resulting from legitimate acts of war, it is not always easy to determine 
what is a legitimate act of war. The Hague Regulations, and instructions 
issued by nations to their own armies, have established a set or code of 
rules according to which warfare shall be conducted. An examination 
of numerous claims brought before municipal and international courts, 
will, in connection with the Hague Regulations, furnish an approximate 
guide to the general rules governing compensation for injuries sustained 
in war. 

Compensation is not due for damages sustained during actual military 
operations, whether caused by one belligerent or the other. Thus in- 
juries sustained during hostilities—in battle or siege,** in the track of 
war,** during bombardment,*° or attacks on towns,® and in similar cir- 


33 Wilson (U. 8.) v. Spain, Feb. 12, 1871, Moore’s Arb. 3674; Blumenkron (U. 8.) 
v. Mexico, July 4, 1868, ibid. 3669; Riggs (U. 8.) v. Mexico, bid. 3668; Castel (U. 8.) 
v. Venezuela, Dec. 5, 1885, ibid. 3710; Padron (Spain) v. Venezuela, Feb. 13, 1903, 
Ralston, 923; Petrocelli (Italy) v. Venezuela, Feb. 13, 1903, ibid. 762; Bembelista 
(Netherlands) v. Venezuela, Feb. 28, 1903, ibid. 900; Rule 1 of the Mixed Claims 
Commission of Nicaragua, 1911, Managua, 1912. See also Amer. St. Pap. Claims, 
199, Feb. 15, 1797. 

34 Vattel, Bk. III, ch. 15, see. 232; Oppenheim, II, sec. 151; U.S. v. Pacific R. R., 
120 U. S. 233; Puerto Cabello Ry. (Gt. Brit.) v. Venezuela, Feb. 13, 1903, Ralston, 
458; Bembelista (Neth.) v. Venezuela, ibid. 900; Rule 8 of Spanish Treaty Claims 
Commission, Final Report, May 2, 1910, pp. 4-5. 

35 Dutch bombardment of Antwerp 1830, 30 St. Pap. 212 et seg. Numerous cases 
of bombardment, in which compensation by the bombarding belligerent was uni- 
formly denied, are set out in Moore’s Dig. VI, secs. 1168-1170. See also Dutrieux 
(France) v. U. S., Jan. 15, 1880, Moore’s Arb. 3702; Cleworth (Gt. Brit.) v. U. S., 
May 8, 1871, ibid. 3675; Tongue, ibid. 3675; Meng (France) v. U. S., Jan. 15, 1880, 


% Schultz (Mex.) v. U. S., July 4, 1868, Moore’s Arb. 2973; Wyman (U. 8.) rv. 
Mexico, ibid. 2978; Cleworth (Gt. Brit.) v. U. S., May 8, 1871, ibid. 3675; Volkmar 
(U. 8.) v. Venezuela, Feb. 17, 1903, Ralston, 258. 
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cumstances connected with the immediate necessities of armed conflict 
and subserving some proper military end ® are not subject to indemnity, 


ibid. 3689, 3697; Perkins (Gt. Brit.) v. Chile, Trib. Anglo-Chileno, 1891, I, 34; 
Strobel’s report, Moore’s Arb. 4930-36, parag. 1 and 18, For. Rel. 1896, 35; Amer. 
Elec. L. and P. Co. (U. 8.) v. Venezuela, Feb. 17, 1903, Ralston, 36; Bembelista 
(Neth.) v. Venezuela, Feb. 28, 1903, ibid. 901; Guerrieri (Italy) v. Venezuela, ibid. 
753. See, however, the Colin case, Germany v. France, 1888, 15 Clunet, 241. For 
limitations of the rule, see notes 38 and 39, infra. 

37 All destruction and damage to enemy property for purpose of offense and defense 
is considered necessary and hence lawful. Oppenheim, II, see. 150. 

Soldiers passing over land in belligerent area and injuring crops. Shattuck (U. 3.) 
v. Mexico, July 4, 1868, Moore’s Arb. 3668; Cole (U. 8.) v. Mexico, ibid. 3670; 
Sterling (Gt. Brit.) v. U. 8., May 8, 1871, ibid. 3686. 

Cutting of timber to clear away obstructions, erection of fortifications, etc., in the 
enemy’s country. Barclay and other cases (Gt. Brit.) v. U. S., May 8, 1871, Hale’s 
Rep. 50, Moore’s Arb. 3678. 

Seizure or destruction of property for the public welfare. Heflebower v. U. 
Ct. Cl. 229, 237. See also Sen. Doc. 318, 57th Cong., Ist sess., pp. 19, 36, 37; e. g., 
destruction of buildings as sanitary measure, Jaragua Iron Co. v. U. S., 212 U.S 
297, 306, and Hardman (Gt. Brit.) v. U. S., Aug. 18, 1910, 7 A. J. I. L. 879. (The 
arbitral court suggested that voluntary payment might be made by U. S.) 

Seizure and detention of private enemy vessel after occupation of enemy port, for 
use of army—the doctrine of immunity of private property not followed. Herrera ». 
U.S., 222 U. S. 558, 572; Diaz v. U. S., 222 U.S. 574; Costa (U. S.) v. Mexico, July 4, 
1868, Moore’s Arb. 3724. 

Destruction of property useful to the enemy for military purposes. Cox (Gt. 
Brit.) and Smythe (Gt. Brit.) v. U. S., May 8, 1871, Moore’s Arb. 3678. See also 
Oppenheim, II, sec. 152; 11 Op. Atty. Gen. 378; U.S. v. Pacific R. R., 120 U. S. 227; 
Magoon’s Rep. 345 and 615; Cotton Claims (Gt. Brit.) v. U. S., Moore’s Arb. 3679- 
82. See also Sen. Doc. 2, 42nd Cong., spec. sess.; Giles (U. 8.) v. France, Jan. 15, 
1880, Moore’s Arb. 3703 (dictum). 

The owner of property seized and destroyed to prevent its falling into the hands of 
the enemy is not entitled to compensation if the danger was immediate and impend- 
ing, and its capture by the enemy be reasonably certain. Sparhawk v. Respublica, 
1 Dallas, 362; 1 Op. Atty. Gen. 255; Final Report of Spanish Treaty Cl. Com. May 2, 
1910, p. 12; Cotton Claims (Gt. Brit.) v. U. S., Moore’s Arb. 3679. See H. Rep. 262, 
43rd Cong., Ist sess., pp. 44 et seg. Cotton was seized in the Southern states during 
the Civil War by the Union troops, as constituting resources of the enemy, and lia- 
bility denied. Moore’s Dig., VI, 895 and cases cited at p. 901. But where the dan- 
ger does not appear immediate, the destruction is regarded merely as the appropria- 
tion of private property for public use for which an indemnity is due. Infra, note 50. 
The State may and often does waive its exemption from liability. 

Seizure of money belonging to enemies on deposit in occupied territory in 1863 
(probably unlawful to-day, except as legal contributions). New Orleans v. 8S. S. Co., 
20 Wall. 394. 

Other acts of military necessity. Killing of animals, opinion of Dec. 22, 1905 of 
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the necessary condition being that such act shall have been in accordance 
with the rules of war. 

For example, in the matter of bombardment, definite regulations have 
been established which limit the principle of non-liability. If the bom- 
bardment is directed against an unfortified and undefended part of the 
town, or if it may be regarded as a wanton or unnecessary act liability is 
incurred.** The legal presumption, however, is in favor of the regularity 
and necessity of governmental acts. The Hague Regulations and Con- 
vention IV of the Second Hague Conference have established important 
limitations on the justification, legitimacy, and conduct of bombard- 
ment.*” Among other limitations, the bombardment of undefended 
towns is prohibited; the commander must endeavor to notify his inten- 

_tion to bombard; hospitals, churches, schools, etc., must so far as possible 
be spared; and bombardment for non-payment of contributions by coast 
towns is prohibited. In like manner, submarine mines should be laid 
according to certain rules.” 


Judge Advocate Gen. of the Army. Howland’s Digest, 250. See also ibid. 251, 253, 
254 and paragraph 15, Gen. Orders 100. Burning of cane by Spanish forces in Cuba, 
Casanova (No. 33), Spanish Tr. Cl. Com. Jbid., burning of buildings when a legiti- 
mate war measure, Sen. Ex. Doc. 85, 42nd Cong., 2nd sess.; Bacigalupi (U. 8.) ». 
Chile, No. 42, May 24, 1897, Rep. of Commission, 1901, 151. 

Property destroyed in preparation for attack or defense. Jardel (France) v. U. S8., 
Jan. 15, 1880, Moore’s Arb. 3199; opinion of Judge Adv. Gen. May 1, 1906, Howland, 
252; Parham v. Justices, 9 Georgia, 341. 

8 Barletta (Italy) v. Venezuela, Feb. 13, 1903, Ralston, 754; Cuneo (Italy) ». 
Chile, Jan. 4, 1883, Moore’s Arb. 4929. See also obiter remarks in De Lemos (Gt. 
Brit.) v. Venezuela, Ralston, 304, 314 (counsel), 319, and in Guerrieri, ibid. 753 and 
Bembelista, ibid. 901; Perrin v. U. S., 12 Wall. 315, 4 Ct. Cl. 543; Hall, 532; Samoan 
claims arising out of unlawful bombardment of Apia by Great Britain and United 
States, H. Doc. 1257, 62nd Cong., 3rd sess. 

8 These rules are set out in Oppenheim, II, sees. 158, 212, 213. See also Rules of 
the Institute of International Law, adopted at Oxford, 1913, Arts. 25 and 27, 15 
R. D. I. n. s. (1913), 677. 

Failure of Turkey properly to notify neutral shipping of the laying of certain 
contact mines in the harbor of Smyrna is the principal ground of claim in the case of 
the Nevada (U. 8.) and Senegal (France) v. Turkey. Most of the Powers have not 
yet agreed upon rules for the laying of submarine mines. It is reported that Austria 
has consented to compensate certain Italian subjects whose vessels were blown up 
recently by floating mines in the Adriatic. Neutral vessels injured by floating mines 
probably have just claims against powers which may be proved to have sowed mines 
in the open sea. 
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The same principle which exempts the State from liability for injuries 
to private property caused by military necessity, extends to the in- 
cidental and consequential results of a state of war. Thus, interference 
with business, prohibitions of trade between enemy subjects and the 
limitations upon the trade of neutrals with belligerents in the matter of 
contraband, etc., the accidental destruction of innocent property by 
misdirected shots, arrests and detentions on suspicion, and similar in- 
juries incidental to a state of war must be borne by the individuals sus- 
taining the loss without a right to compensation." 


‘1 On war claims arising out of direct and indirect injuries to private property, see 
Lawrence’s Report on War Claims, etc., H. Rep. 262, 43rd Cong., Ist sess., and 
Feraud-Giraud, Recours a raison des dommages causés par la guerre, Paris, 1881, 85 p. 
Reprinted from La France Judiciaire, Pamphlets, Dept. of State, V. 1; Rule 2 of 
Nicaraguan Mixed Claims Commission, 1911, MS. Dept. of State. Thus the following 
claims were disallowed as being accidents due to a state of war: burning of buildings 
as a ruse to deceive the enemy (Opin. of Judge Adv.-Gen., H. Rep. 262, supra, p. 57); 
private liens destroyed by capture of public movables Barrett (Gt. Brit.) v. U. S., 
May 8, 1871, Howard’s Rep. 60, Moore’s Arb. 2900; firing guns across private land 
(Peabody v. U.S., 43 Ct. CL. 5); accidental destruction of innocent property involved 
in the destruction of public stores and works of the enemy. Various claims (Gt. Brit.) 
v. U.S., May 8, 1871, Moore’s Arb. 3677; claims before Anglo-Chilean Tribunal, 1893, 
Duncan, Recl. pres. al. Trib. Anglo-Chileno I, 536; Hiibner, ibid. III, 20; Club 
Inglés, ibid. III, 47; Dawson, zbid. III, 55; Cesarino (Italy) v. Venezuela, Feb. 13, 
1903, Ralston, 770. 

Arrests and detentions on suspicion. Hannum (U. 8.) v. Mexico, July 4, 1868, 
Moore’s Arb. 3243; Cramer (U. 8S.) v. Mexico, ibid. 3250; Forwood (Gt. Brit.) v. 
U. S., May 8, 1871, Hale’s Rep. 84; Gatter (U. S.) v. Mexico, Moore’s Arb. 3267; 
Jarman et al. (Gt. Brit.) v. U. S., May 8, 1871, ibid. 3308. Thus a state may tem- 
porarily restrain the departure of merchant vessels, to insure the secrecy of naval 
operations. But see Bailey (The Labuan), Gt. Brit. v. U. S., May 8, 1871, Hale’s 
Rep. 171, Moore’s Arb. 3791. Where the military detention is unnecessarily long or 
harsh, awards have been made. Berron (U. 8S.) v. Mexico, July 4, 1868, Moore’s 
Arb. 3960; Story (U. 8S.) v. Spain, Feb. 12, 1871, ibid. 3269; Bigland (Gt. Brit.) v. 
U. S., May 8, 1871, Hale’s Rep. 161. 

Interference with business gives no right to compensation. Grant (Gt. Brit.) v. 
U.S., May 8, 1871, Hale’s Rep. 162; Kerford and Jenkins (Gt. Brit.) ». U. S., Feb. 8, 
1853, Moore’s Arb. 3788; Money (Gt. Brit.) v. U. S., May 8, 1871, Hale’s Rep. 168; 
Heny (U.S.) v. Venezuela, Feb. 17, 1903, Ralston 14, 25; Dix (U. 8S.) v. Venezuela, 
thid. 7; Genovese (U.S.) v. Venezuela, ibid. 174; Martini (Italy) v. Venezuela, Feb. 13, 
1903, ibid. 819. Workmen of claimants compelled to serve in national guard. Siempre 
Viva (U. 8.) v. Mexico, July 4, 1868, Moore’s Arb. 3784; Cole (U. 8.) v. Mexico, ibid. 
3785, and similar awards there cited. Government may order suspension of traffic 
on railroad in war area. Great Venezuelan R. R. (Germany) v. Venezuela, Feb. 13, 


PRIVATE PECUNIARY CLAIMS ARISING OUT OF WAR 127 


Unauthorized pillage by uncontrollable soldiery has been almost uni- 
formly considered to be a hazard of war and to relieve the government 
from liability.** A similar principle governs the wanton destruction of 
private property by unofficered soldiers.** The claimant has the burden 
of proving that the injury was committed by authority of commanding 
officers. ** 

Pillage is now formally prohibited by Article 47 of the Hague Regula- 
tions,*® and under a broad interpretation of Article 3 of Convention IV 
of the Second Hague Conference, it is not improbable that pillage by 
unofficered soldiers of a regular army may be held to cast responsibility 
upon the State. Even property of enemies found on the battlefield may 
no longer be indiscriminately confiscated as booty.“ Only military 
papers, arms, horses, carts, etc., may be appropriated as booty, although 
experience has shown that it is difficult to hold soldiers in check and carry 
out this regulation to the letter. 

While the belligerent necessity for a particular destruction of private 
property is usually within the discretion of the commanding officer, 
international commissions may pass upon the legitimacy of war measures 
in a given case.“ Thus awards have been made on numerous occasions 
for wanton and manifestly unnecessary acts of destruction and pillage 
by the military forces of the government.” The destruction of private 
1903, Ralston, 640. And prohibit traffic of certain residents with towns in insurrec- 
tion. Longstroth (U. 8.) ». Mexico, July 4, 1868, Moore’s Arb. 3784. 

42 Antrey (U.S.) v. Mexico, July 4, 1868, Moore’s Arb. 3672; Dresch (U.S.) v. Mex- 
ico, ibid. 3669; Weil, ibid. 3671; Schlinger, ibid. 3671; Buentello (Mexico) v. U. S., 
ibid. 3670; Cole (U.S.) v. Mexico, ibid. 3670; Claims of Great Britain v. Chile, Sept. 26, 
1893, La Fontaine, 455. Sen. Rep. 544, 55th Cong., 2nd sess. 6. 

#8 Rule 3 of Nicaraguan Mixed Claims Com. 1911; Barclay (Gt. Brit.) v. U. S., 
May 8, 1871, Moore’s Arb. 3678; burning of Columbia (Gt. Brit.) v. U.S., ibid. 3675. 

44 Weil (U. 8S.) ». Mexico, Moore’s Arb. 3671; Michel, ibid. 3670. 

** Oppenheim, II, sec. 143, sec. 213. See also Art. 7 of Convention IX of Second 
Hague Conference. 

“ See Art. 14 of Hague Regulations and Oppenheim, II, sec. 181. 

* Rule 6 of Spanish Treaty Claims Commission. In Rules 7 and 8 the Commission 
prescribed definite limitations to concentration and devastation as legitimate war 
measures. Final Rep., p. 4. Award of the Commission in Tuinied v. U. 8., No. 240. 

The opinion of the military authorities as to the necessity of a destruction is not 
ordinarily justiciable by the regular courts. Ex parte Marais (1902), A. C. 109. See 
also Wentworth v. U.S., 5 Ct. Cl. 309. 

* Usually with respect to neutral’s property. Quotations from publicists and state 


128 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


property in war where no military end is served is illegitimate. This rule 
gained universal recognition during the nineteenth century, and it is now 
expressly provided by Article 23 (g) of the Hague Regulations that ‘to 
destroy * * * enemy’s property, unless such destruction * * * 
be imperatively demanded by the necessities of war, is prohib- 
ited.” 

One of the most important results of this codification of the rules of 
war has been the enlargement of the sphere of immunity of private prop- 
erty on land from the injurious consequences of the war. Vattel, as al- 
ready observed, was the first to draw a clear distinction between the in- 
juries to property due to imperious and immediate military necessity, for 
which compensation is not generally due, and the more deliberate use 
of or injury to private property for some public belligerent purpose, 
analogous to eminent domain, for which the State owes compensation to 


the individual.” It has not always been easy to draw the line between 
imperious unavoidable necessity and a deliberate act of use, occupation 
or destruction involving an element of choice. Yet in a general way, in- 
ternational commissions have endeavored to maintain the distinction 
by making awards for various kinds and degrees of appropriation of 
private property for public belligerent purposes, and municipal legisla- 
tion and courts have also recognized the distinction. 


papers in Moore’s Dig. VI, sec. 1037; Chourreau (France) v. U. 8., Jan. 15, 1880, 
Moore’s Arb. 3705; Du Bois (U. 8.) v. Chile, Aug. 7, 1892, ibid. 3712; Moss (U. 8.) v. 
Chile, May 24, 1897 (extending 1892 commission) Report, 1901, No. 25; Rule 5 of 
Span. Tr. Cl. Com.; S. B. Crandall in 4 A. J. I. L. 820; Award of King Oscar on 
Samoan claims of Germany against Great Britain and United States, Convention 
Nov. 7, 1899, La Fontaine, 613, for unwarranted military action; Strobel’s Report, 
item V on British claims against Chile, For. Rel. 1896, 35 et seg., Moore’s Arb. 4930; 
Shrigley (U. S.) v. Chile, Aug. 7, 1892, Moore’s Arb. 3711-12; Peruvian Indemnity, 
Mar. 17, 1841, Moore’s Arb. 4591; Willet (U. S.) v. Venezuela, Dec. 5, 1885, ibid. 
3743; Brooks (U.S.) v. Mexico, July 4, 1868, ibid. 3672; Johnston, ibid. 3673 (defend- 
ant government held to have burden of proving damage necessary); Jeannotat, ibid 
3673; H. Rep. 386, 22nd Cong., Ist sess. 14; Indus (U. 8.) ». Mexico, Moore’s Arb. 
3718 (violation of rules of war by selling captured vessel without determination of 
prize courts). For extracts dealing with liability for violations of rules of civilized 
warfare, see Wharton’s Digest, II, sec. 225. See Rule 18 of the Rules of the Institute 
of International Law on Naval Warfare adopted at Oxford, 1913. 

* Vattel, Bk. III, ch. XV, sec. 232. 
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APPROPRIATION OF PRIVATE PROPERTY 


A long line of decisions has established the principle that the appro- 
priation of private property for military purposes involves the responsi- 
bility of the State.” That such a use justifies the taking is uniformly 
admitted. The rules relating to requisitions and contributions adopted 
at recent Hague Conferences, which will be examined presently, endeavor 
to give precision to the practice of appropriation of private property in 
belligerent territory. Under the present Hague Regulations private 


5° Mason v. U. S., 14 Ct. Cl. 59; Waters v. U. S., 4 Ct. Cl. 299; Kimball v. U. S., 5 
ibid. 252; Heflebower v. U. S., 21 tbid. 228, 237; Grant v. U. S., 1 ibid. 41, 43-44 (a 
leading case). Sen. Rep. 544, 55th Cong., 2nd sess. 6. The Court of Claims has pro- 
ceeded on the theory of implied contract and intention to pay. The U. 8. Supreme 
Court leans more toward a direct. theory of eminent domain. Mitchell ». Harmony, 
13 Howard, 113, 134; U.S. ». Russell, 13 Wall. 36. 

Saulnier (U. 8S.) v. Mexico, March 3, 1849, Moore's Arb. 3715; Hollenbeck (U. 8S.) 
v. Costa Rica, July 2, 1860, ibid. 3717 (building burned down in operations for de- 
fending town); Baker (U. 8.) v. Mexico, July 4, 1868, ibid. 3668 (cattle and horses 
taken by Mexican army); Marks (U. 8.) v. Mexico, ibid. 3722; Hall, ibid. 3722: El- 
liott, zbid. 3720; Bartlett, ibid. 3721; Cole, ihid. 3721; The Macedonian (U. 8.) v. 
Chile, Nov. 10, 1858, ibid. 1465; cases cited in Hale’s Rep. 44, Moore’s Arb. 3688, 
Commission of May 8, 1871, and Henderson (Gt. Brit.) v. U.S8., May 8, 1871, Moore’s 
Arb. 3728, Wilkinson, ibid. 3736; Braithwaite, ibid. 3737; Adlam, ibid. 2552. Means 
(France) v. U. S., Jan. 15, 1880, Moore’s Arb. 3706 (property destroyed in friendly 
territory to give better range to guns); Labrat (France) v. U.8., ibid. 3706; Shrigley 
(U. 8.) v. Chile, Aug. 7, 1892, ibid. 3712; Dix (U. 38.) v. Venezuela, Feb. 17, 1903, 
Ralston, 7; Kunhardt (U. 8S.) v. Venezuela, ibid. 63, 69; Spanish Treaty Cl. Com. 
Final Rep., May 2, 1910, p. 12 (allowances for property used by Spanish authorities, 
regardless of the purpose); Reyes, No. 153; Del Valle, No. 222, No. 278; Izuaga, 
No. 279; Constancia, No. 196. 

See Act of April 9, 1816, sec. 5 (3 Stat. L. 261); Act of July 4, 1864 (13 Stat. L. 
381). The Act of Mar. 3, 1871 (16 Stat. L. 524) establishing Southern Claims Com- 
mission provided that ‘‘stores and supplies furnished by or taken from loyal citizens 
in the insurrectionary states should be paid for.” Conventions of July 4, 1868 with 
Mexico, May 8, 1871 with Great Britain, and Jan. 15, 1880 with France permitted of 
similar payments to subjects of those countries. But where the person or property 
was tainted with unneutral character no recovery was allowed. Davidson, No. 66, 
Hale’s Rep. 43. See House Doc. 460, 56th Cong., Ist sess. 9; order of See’y of War, 
June 22, 1862, Moore’s Arb. 1036; proclamation of the President, July 13, 1898; 
Sen. Doc. 318, 57th Cong., Ist sess., 19. See Abandoned or Captured Property 
Act, March 12, 1863 (12 Stat. L. 820), Moore’s Dig. VI, 901 and Moore’s Arb. 3745. 

See also Lawrence’s Rep. supra; Whiting’s War Powers under the Constitution, 
p. 340; article by Wm. King, War Claims for Property, 20 Amer. Law Reg. (1881) 
227, 233. See also a few pertinent extracts in Moore’s Dig. VI, sec. 1034. 
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enemy real property can not be appropriated. Private movables which 
may serve as war material may be appropriated, but they must be re- 
stored at the conclusion of peace and indemnities paid (Article 53), 
They must be acknowledged by receipt, and as between the belligerents, 
the treaty of peace determines upon whom shall fall the duty of making 
compensation. Personal property other than war material may not 
as a rule be appropriated. Article 46 provides that ‘private property 
may not be confiscated.”” But under exceptional circumstances of ne- 
cessity, where there is no time for ordinary requisitions of food, ete., or 
where the property has been abandoned by its owner, the belligerent 
may properly seize it.°' It has already been noted that private enemy 
property found in belligerent territory at the outbreak of war or brought 
into it during the war may not be confiscated. 


When the invading belligerent becomes a military occupant he is under 
still greater restrictions with respect to private property, which is subject 
to appropriation only under the rules governing requisitions and con- 
tributions. 

The use and occupation of buildings or real property in more than a 
temporary way and when not impelled by overruling military necessity 
has been held to involve the responsibility of the State,°® and especially 
where the territory had come into the permanent possession of the oc- 
cupying belligerent.°* Loyal citizens in the Southern states during the 
Civil War were given the right, under the Abandoned or Captured 
Property Acts, to sue for the rents of their abandoned property covered 
into the Treasury. It has been held lawful to quarter troops on and 
occupy the property of active enemy subjects.°? Under imperious mili- 


5! Oppenheim, II, p. 179 et seg. See the Bulgarian decree of Feb. 25, 1913 to the 
effect that private real property abandoned by its Mussulman owners would become 
the property of Bulgaria. This is contrary to Art. 46. 40 Clunet (1913), 1043. 

‘2 The military occupant’s relation to public property is discussed by Oppenheim, 
II, sec. 134 ef seq. 

*3 H. Ex. Doc. 124, 43rd Cong., Ist sess.; U. S. v. Speed, 8 Wall. 83; Armendariz 
(Mexico) v. U. S., July 4, 1868, Moore’s Arb. 3722; Willet (U. 5.) v. Venezuela, 
Dec. 5, 1885, ibid. 3743. 

°¢ Crutchett (Gt. Brit.) v. U. S., May 8, 1871, Hale’s Rep. 46, Moore’s Arb. 3734. 
Other similar cases cited in Moore’s Arb. 3735. 

’§ German practice in Franco-Prussian War, Bentwich, 33. See also Gonzales 
(Mexico) v. U. S., July 4, 1868, Moore’s Arb. 2824: Opin. of Judge Adv -Gen., How- 
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tary necessity, a belligerent may without indemnification use both public 
and private buildings and convert them into hospitals, barracks, stables 
and fortifications, as occasion requires.” 

The government has been held liable on numerous occasions for such 
a use and occupation of private neutral property as to expose it specially 
to the fire of and destruction by the enemy.” This rule extends only to 
property occupied in advance of actual fighting, rather than such as is 
occupied during an attack or retreat. It is the seizure of private prop- 
erty for the public use and its loss and destruction while so employed, 
that warrants an indemnity to the owner. 

It has been noted that when military necessity in the presence of the 
enemy demands the immediate destruction of property to prevent its 
falling into the enemy’s hands no liability is incurred by the belligerent. 
The line between overruling necessity in the face of immediate danger 
and deliberate destruction for the ultimate end of preventing its capture 
by the enemy is often exceedingly vague, so that courts and commissions 
in numerous cases have considered such destruction under the latter 
head as an appropriation of private property for the public use and have 
awarded indemnities to the owner.** To justify its destruction without 
title to indemnity, the danger of its capture by the enemy must be im- 
mediate and impending. 

The cutting of privately-owned cables connecting occupied territory 
with neutral territory, when a military necessity, was considered, before 
land, 250 and 253. (In Civil War, residents in insurrectionary states had to prove 
their loyalty; in Philippines, government had to prove native’s disloyalty.) 

% Oppenheim, IT, secs. 136, 140. 

57 Putegnat’s Heirs (U. 8.) v. Mexico, July 4, 1868, Moore’s Arb. 3718, 3720,— 
other cases cited p. 3720; Bowen (U. 8.) v. Mexico, ibid. 3731; Willet (U. S.) v. Vene- 
zuela, Dec. 5, 1885, ibid. 3743; Amer. Elec. and Mfg. Co. (U.8.) v. Venezuela, Feb. 13, 
1903, Ralston, 35; Petrocelli (Italy) v. Venezuela, Feb. 13, 1903, ibid. 762; Matamoras 
Fire Claims (Gt. Brit.) v. Mexico, 52 St. Pap. 281; H. Rep. 386, 22nd Cong., Ist sess. 
3, 9, 12; 3 Stat. L. 263, see. 9; 3 Stat. L. 397, sec. 1. See opinion of Judge Adv.-Gen. 
Sept. 4, 1902, contra, Howland, 253. 

8 Grant v. U.S., 1 Ct. Cl. 41; Wiggins v. U. S., 3 Ct. Cl. 412; Mitchell v. Harmony, 
13 Howard, 115; Turner (Gt. Brit.) ». U. S., May 8, 1871, Moore’s Arb. 3684; 
Anderson and Thompson (U. 8.) v. Mexico, July 4, 1868, ibid. 2479; Barrington (U. 8.) 
r. Mexico, July 4, 1868, ibid. 3674; Bertrand (France) v. U.S., Jan. 15, 1880, ibid. 3705; 
The Phare (France) v. Nicaragua, Award of French court of cassation, ibid. 4870 at 
4873. 
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the First Hague Conference, as not to afford a legal ground for a claim 
to indemnity.°’ The view of the United States was that such cables were 
exposed to the risks of war, as was other neutral property, in which view 
it was confirmed by Article XV of the Convention of March 14, 1884 for 
the protection of submarine cables, which left the belligerents freedom of 
action.” But in considering the claims for neutral cables cut by United 
States forces in Cuba and the Philippines during the Spanish-American 
War, the President recommended their payment by Congress as a matter 
of equity, and several claims were accordingly paid.®' Article 54 of the 
Hague Regulations provides that cables connecting occupied enemy 
territory with neutral territory shall not be seized or destroyed, except in 
case of absolute necessity, in which event the cables must be restored at 
the conclusion of peace and indemnities paid.® 

Embargo, or the detention of private property, meant originally only 
the detention of vessels in port. The term has been used in several 
senses: (1) as a form of reprisal by which enemy merchantmen in bel- 
ligerent ports were formerly confiscated, (2) the detention of vessels to 
prevent the spread of important military information, and (3) the right, 
better known as angary, to use and if necessary, destroy neutral vessels 
temporarily in a belligerent port. The United States in its treaty of 
1795 with Spain stipulated that “Citizens * * * shall not be liable 
to any embargo or detention * * * for any military expedition, or 
other public or private purpose whatever.” © This inhibition of em- 
bargo has been held to extend to property on land as well as to vessels 
and their cargoes.* In former times, it was a common practice for 


8 Atty. Gen. Griggs, 22 Op. Atty. Gen. 654. 

® See also Art. 5 of the U. S. Naval War Code. 

61 See quotations and citations in Moore’s Dig. VI, 924-926 and H 
Cong., Ist sess., pp. 1, 2, 5, 8 and 8. Doc. 16, 58th Cong., 2nd sess., pp. 6, 10, 22, 

6? Oppenheim, II, sec. 214. See Rule 54 of the Rules of the Institute of Interna- 


Rep. 8, 57th 


23. 


tional Law on naval warfare adopted at Oxford, 1913. 
63 A somewhat similar clause is contained in Art. 7 of the treaty of 1828 with 


Brazil 
6 Macias (U. S.) v. Spain, Feb. 12, 1871, Moore’s Arb. 3775; Thompson, ibid 
3779; Rivas, ibid. 3780. The cases of embargo under the decree of 1869 in Cuba are 


discussed in Moore’s Arb. 3754 et seg. Indemnities for similar embargoes were pro- 
vided for in the unratified Strobel-Figuera agreement of May 3, 1887. For the em 
bargoes under decree of 1896 and the embargo claims arising out of the 1895-1898 
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belligerents to lay an embargo on enemy merchantmen in their ports at 
the outbreak of war. Article 1 of Convention VI of the Second Hague 
Conference provides that it is desirable that an enemy merchantman in 
port be allowed freely to depart, and it is probable that only for grave 
reasons will a belligerent now detain an enemy merchantman. Such 
vessels as are detained may not be confiscated, but must either be re- 
turned, without indemnity, at the end of the war or may be requisitioned 
on payment of compensation (Article 2). The same rule applies to ves- 
sels which left their last port before the outbreak of war, and while ig- 
norant of the war, are met at sea by a belligerent war vessel (Article 3).°° 
As in modern days vessels rarely remain ignorant of war for any length 
of time, this apparent exemption from capture is likely to be illusory. 

The right of belligerents in case of necessity, for belligerent purposes, 
to detain, use, or even destroy neutral property not vested with enemy 
character is known as the right of angary, a modern development of the 
former jus angarie. The payment of indemnity is a necessary condi- 
tion of such use of neutral property. The application of this rule has 
generally arisen through the detention, use or destruction of neutral 
vessels temporarily in the ports of a belligerent.” 

Requisitions and contributions are a modern survival of the old usage 
of spoliation and confiscation. They are levies of supplies and money 
Cuban insurrection, see Moore’s Dig. VI, 908-914 and cases of Hernsheim, No. 297, 
Bauriedel, No. 239, and Gato, No. 171, before the Spanish Treaty Cl. Com. See 
also Rule 10 of that commission. 

6° Oppenheim, II, secs. 40, 102a. See full discussion in Scott, Hague Conferences, 
556-568. The United States is not a signatory of this convention. Contrary to the 
general practice, Turkey, which has not ratified Convention VI, seized some Italian 
vessels in Turkish ports at the outbreak of the Turko-Italian war of 1911. 15 R. D. TJ. 
(1913) 577. 

Oppenheim, II, sec. 364; Westlake, II, 119; Hall, 741; U. 8S. Naval War Code, 
Art. 6 

% Labuan (Gt. Brit.) ». U. S., May 8, 1871, Moore’s Arb. 3791; Ophir (U. 8.) v. 
Mexico, April 11, 1839, ibid. 3045; Brig Splendid (U.S.) v. Mexico, ibid. 3714; Kidder 
(U.S.) ». Mexico, March 3, 1849, Opin. 519 (not in Moore); Orr and Laubenheimer 
(U.S.) ». Nicaragua, March 22, 1900, For. Rel. 1900, 824, 829; The Moshona and the 
Beatrice (U. 8.) v. Great Britain, For. Rel. 1900, 529-618; The Tabasqueno v. U. 8., 
For. Rel. 1907, 614 (neutral cargo is in the same position as the neutral vessel); U. 8. 
r. Russell, 13 Wall. 623 (implied contract in municipal law). See the celebrated case 
of the sinking by German troops of British vessels in the Seine, 1870, in which in- 
demnity was paid. 61 St. Pap. 575, 600, 611 and Moore’s Dig. VI, 904. 
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made by a belligerent on the theory that he may make his enemy pay for 
the continuation of the war. They are imposed usually in territory under 
military occupation, although requisitions may also be levied by an 
army on the march. By municipal law, States often levy requisitions 


upon their own subjects, but this is generally conditioned upon payment 
of proper indemnities. While the property of neutral aliens useful for 
military purposes, such as horses or automobiles, is subject to requisi- 
tion, the national governments of these aliens may properly insist upon 
payment in cash, or else acknowledgment by receipt with a view to future 
payment. It is also proper to insist that there be no discriminatory treat- 
ment of the subjects of any one foreign nation. 

When exercised by a belligerent upon enemy territory, the unrestricted 
right of requisitions and contributions is too apt to become an indirect 
means of spoliation, and the Regulations adopted at the Hague Con- 
ferences are intended, first, to limit the right to immediate military ne- 
cessities, and secondly, to prevent the burden falling upon the individual 
alone, but rather to distribute it equally over the population as a whole. 
Article 52 of the Hague Regulations provides that “neither requisitions 
in kind, nor services, can be demanded from localities or inhabitants 
except for the needs of the army of occupation. They must be in pro- 
portion to the resources of the country. * * * Supplies in kind shall 
as far as possible be paid for on the spot; if not, the fact that they have 
been taken shall be established by receipts.” ® In addition only the 
local commander, and not individual officers or soldiers, may order req- 
uisitions. Quartering is a special kind of requisition, which comes 
under the general rule. 

The great weakness of these Regulations is that no definite limitation 
is imposed upon a military commander, and the owner of private prop- 
erty is only in a little less precarious condition than heretofore. There 
is no guide to what may be considered “the needs of the army of occupa- 
tion,” and because of the fact that payment need be made only “as far 
as possible,” the right of indemnity is problematical. It is true that re- 
ceipts evidence the exaction of goods, but no promise to pay is implied, 
either by the occupant or the occupied country. The treaty of peace 


*§ Bentwich, 34; Albrecht, Requisitionen von neutralem Privateigentum, Breslau, 
1912, p. 1 et seq.; Oppenheim, II, sec. 146 et seg.; Westlake, II, 96 et seq. 


PRIVATE PECUNIARY CLAIMS ARISING OUT OF WAR 135 


may settle the question of payment, but if left open, the owner is de- 
pendent on the bounty of his government, unless as in France the law 
provides that the individual shall have an action against the commune 
for reimbursement of requisitions.™ 

Contributions are a further menace to private property. They con- 
sist in the levy of money upon the inhabitants of occupied territory, in 
excess of the produce of regular taxes. The Hague Regulations (Ar- 
ticles 49-51) have endeavored to prevent extortionate demands amount- 
ing to spoliation, by systematizing and limiting the right to levy con- 
tributions. They may be levied for the needs of the army only or of the 
administration of the occupied territory. This is to operate as a check 
upon pillage. Again, the contributions must be levied on the written 
order and on the responsibility of a commander-in-chief, and not merely 
of a local commander. They must not be imposed indiscriminately, but 
must follow the assessment rolls, and receipts must be given.” These 
limitations upon the levy of contributions do not prevent a belligerent 
from imposing fines upon inhabitants who commit acts of hostility 
against him, or disobey his commands. Under such circumstances, 
private property may even be confiscated. This is forfeiture, rather than 
appropriation. The belligerent may no longer properly, however, “in- 
flict a general penalty, pecuniary or otherwise, on the population on ac- 
count of violent acts for which it can not be regarded as collectively 
responsible.” 

A belligerent government often levies forced loans upon its own sub- 
jects immediately before or during the war, and resident neutrals are 
equally liable to such payment. The United States in 1868 in a case in 
Italy admitted that its citizens resident abroad are subject to these exac- 
tions, on the condition that they be levied on all the inhabitants impar- 
tially and in just proportions.” On the other hand, the United States 


® Dalloz, Supplement XV, 1895, p. 459; 21 Journ. du Dr. Administratif (1873), 
171-187; 37 Clunet (1910), 255, case in Chile. A French law of July, 1909, makes 
automobiles the subject of requisition, regardless of the nationality of the owners. 
See proceedings against John Morris, a British subject, noted in Jan. 1914, Journ. of 
the Soc. of Comp. Leg., p. 283. 

70 Bentwich, 36; Oppenheim, II, sec. 148. 
71 Hague Regulations, Art. 50; Bentwich, 37. 
72 Moore’s Dig. VI, 916. Although British subjects were protected by treaty 
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has protested against the usage on several occasions, or at least insisted 
upon repayment.’ Well-ordered countries do not levy forced loans. 
Mexico has resorted to the practice on several occasions, and numerous 


claims of this kind have come before arbitral commissions between the 
United States and Mexico. The commissions of 1839, 1849 (domestic), 
and 1868 (until Thornton became umpire), considered forced loans il- 
legal, and made awards in favor of the claimants.“ When Thornton 
succeeded Dr. Lieber as umpire of the 1868 commission, he held forced 
loans to be legal, and that if equally distributed amongst all the in- 
habitants, without discrimination in the exaction or the reimbursement 
between native and foreigner, even if neither are repaid, there is no 
ground of complaint.”® Transient aliens are not subject to forced loans.” 
Umpire Thornton also expressed the opinion that treaties exempting the 
citizens of certain countries from forced loans merely prevented a dis- 
criminatory exaction against those citizens, but that they are subject to 
such loans equally with other inhabitants.” The United States, in nu- 
merous treaties with foreign countries, has stipulated for the exemption 
of its citizens from forced loans. 


against forced loans, it seems Mr. Seward would have regarded their exemption as 
a discrimination against U. 8. citizens who enjoyed no such treaty exemption. See 
also McManus (U. 8.) v. Mexico, July 4, 1868, Moore’s Arb. 3411, 3415 and Rose 
U.S.) v. Mexico, ibid. 3417, 3421. 

73 Mr. Bayard, Sec’y of State, to Mr. Buck, Min. to Peru, May 20, 1886, Moore’s 
Dig. VI, 918; Mr. Fish, See’y of State, to Mr. Foster, Min. to Mexico, Aug. 15, 1873, 
tbid. 917. 

74 Ducoing (U.S.) v. Mexico, April 11, 1839, Moore’s Arb. 3409; Homan (U. S.) v. 
Mexico, March 3, 1849, ibid. 3409; Robinson (U. 8.) v. Mexico, ibid. 3410, and other 
cases cited on p. 3410; Moke (U. 8.) v. Mexico, July 4, 1868, ibid. 3411 (opinion by 
Wadsworth, Amer. commissioner). See also Beckman (Germany) v. Venezuela, 
Feb. 13, 1903, Ralston, 599 and De Caro (Italy) v. Venezuela, Feb. 13, 1903, ibid. 
S18. 

75 McManus (U. 8.) v. Mexico, July 4, 1868, Moore’s Arb. 3411, 3415; Rose (U. S.) 
v. Mexico, ibid. 3417, 3421; Cole, ibid. 3422 and cases cited p. 3423. But he awarded 
indemnities when the exaction of the loan was enforced by arrest and imprisonment, 
as he believed there must have been means of enforcing payment by judicial proceed- 
ings. 

76 Weil (U. S.) v. Mexico, July 4, 1868, Moore’s Arb. 3424, Thornton, Umpire. 
7 Moore’s Arb. 3416. 
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WAR AT SEA 


With respect to war at sea, only a few rules have thus far been formu- 
lated at The Hague.” As contrasted with land warfare, one of the most 
important phenomena of maritime war is the difference between private 
enemy and neutral property. Notwithstanding the efforts of the United 
States, enemy merchantmen and enemy cargo in such vessels are still 
subject to seizure.” Neutral property, however, since the Declaration of 
Paris, enjoys a considerable range of immunity from seizure, which ex- 
tends, in the case of vessels, to enemy goods on board, with the exception 
of contraband, and in the case of goods, exempts them from seizure, if 
not contraband, even under the enemy flag. Convention VIII of the 
Second Hague Conference provides for certain methods of legitimate 

-attack upon and capture of enemy merchantmen. Any violation of these 
rules on the part of ratifying Powers would involve the responsibility of 
the State, and in the case of neutral property injured thereby, would give 
rise to international reclamation. Certain kinds of enemy vessels, how- 
ever, are immune from seizure, e. g., those engaged in scientific discovery, 
and fishing boats and small vessels engaged in local trade.“ Merchant- 
men bound for enemy ports in ignorance of the outbreak of the war may 
not be confiscated if still ignorant at the time of capture, but they may 
be detained on condition that they be restored at the end of the war or 
indemnity paid if used or destroyed. There is no general rule as to the 
exemption of mail-boats, this matter being usually agreed upon in special 
treaties, but enemy mail bags are immune from seizure.*! 

Although neutral property enjoys a considerable measure of immunity 
from seizure it is still in many respects subject to molestation in war, by 
virtue of the belligerent’s right of self-preservation. The belligerent’s 


78 The Institute of International Law, at its Oxford meeting in 1913, adopted a code 
of naval warfare. 15 R. D. I. n. 8s. (1913), 677 et seq. 

7” The history of private property at sea is discussed by Oppenheim, II, sec. 176 
and by Bentwich, ch. VII. See also Loreburn, R., Capture at Sea, London, 1913. 

® It seems that Turkey did not observe these rules in her recent war with Italy, 
15 R. D. I. (1913), 577-578. Turkey has not ratified the Hague Convention. 

8! Oppenheim, II, sec. 186. It is obviously beyond the scope of this article to enter 
into the details of the conduct of maritime warfare and its related questions, including 
neutrality. These matters are fully discussed in the more important works on inter- 
national law and in special treatises. 
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right of interference with neutral commerce falls under the three heads 
of contraband, blockade and unneutral service. Under the first, he may 
under certain conditions, confiscate neutral property which may aid 
2 under the second, 


his enemy or interfere with his military operations; 
he may forbid neutrals to have any communication with such part of 
his enemy’s maritime frontier as he can effectually watch, confiscation 
being the penalty for an attempt to run a legitimately established 
blockade; ** and under the third, he may forbid neutral vessels from 
rendering certain services which may directly assist his enemy.** To 
give effect to these rights, the belligerent’s cruisers may visit and search, 
and detain any suspected neutral vessel, and his sanction is the powe1 
to confiscate the offending vessel or cargo after it has been condemned in 
the belligerent’s prize court.®? By resistance to the belligerent’s right 
of visit and search, the neutral constructively assumes enemy character 
and becomes subject to capture and confiscation. If a suspected vessel 
is found innocent by a prize court, she is only entitled to compensation 
if there was no probable cause for her detention.” 

The belligerent may, subject to the limitations established by acknowl- 
edged principles of international law, fix upon the articles which he will 
regard as contraband, and compel neutrals to respect his decision, under 
penalty of confiscation. There are certain international rules which have 
been adopted and have received general sanction at recent Conferences, 
particularly the London Naval Conference of 1908, and certain well- 
established principles of prize law, which belligerents can disregard only 
at the risk of international reclamation. For example, the seizure of 
conditional contraband such as foodstuffs, without evidence of its destin- 
ation for hostile military use, under a presumption that its consignment 
to enemy commercial ports is proof of its intended military use, is an 


82 The intricate rules governing contraband carriage, which have been much simpli- 
fied by the Declaration of London, will be found discussed in Oppenheim, II, sec. 391 
and in the special works cited by him at the head of Chapter IV. 

83 Oppenheim, II, sees. 368-390. 

84 Thid., II, sees. 407-413. 

85 Bentwich, 108. 

* Bentwich, 109 and cases cited. See also the Zastry (Gt. Brit.) ». Japan, Taka- 
hashi, S., International Law Applied to the Russo-Japanese War, New York, 1908, 


pp. 358, 739. 
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abuse of belligerent and a violation of neutral rights and has afforded 
ground for diplomatic claims.®’ Vessels violating the belligerent’s con- 
traband regulations or his interpretation, on facts or law, of his right of 
capture, are tried in his municipal prize courts; but as the decisions of 
these courts are not necessarily binding on neutral nations, the latter 
have often successfully brought international claims against erroneous 
condemnations by municipal prize courts. 


7 See e. g., Arabia (U. 8.) v. Russia, For. Rel. 1904 and 1905 and MS. Dept. of 
State, 1911; and Antiope (U.S.) v. Japan, MS. Dept. of State, 1911-1913. Belliger- 
ents have frequently violated the rule that a presumption of innocent use attaches to 
conditional contraband not consigned to a military base or destination and that the 
burden lies upon the captor to prove, and not upon the cargo owner to disprove, its 
intended hostile military use. Legal presumptions and the burden of proof play an 
eXceedingly important part in claims arising out of captures on account of contra- 
band. The designation of provisions as absolute contraband evoked earnest protests 
from neutrals during the Russo-Japanese war. Bon, Louis, La guerre Russo-J aponaise 
et la neutralité, Montpelier, 1909, p. 227. 

8 See, e. g., the recent award of the Hague court, May 6, 1913, in the case of the 
Carthage (France) v. Italy, Jan. 26 and Mar. 6, 1912, 7 A. J. I. L. 623, in which Italy 
was held liable in damages for the capture and. detention of a neutral vessel and the 
confiscation of an aeroplane on board, the seizure having been made without suffi- 
cient grounds to assert the hostile destination of the aeroplane. Hostile destination 
being a condition of contraband, the most important difference between absolute and 
conditional contraband lies in the presumptions of hostile use arising out of its con- 
signment. Thus absolute contraband consigned to enemy territory is presumed to 
be destined for hostile military use, and the doctrine of continuous voyage applies. 
Conditional contraband, on the other hand, is presumed to have a non-hostile destina- 
tion unless consigned to the military arm of the government, directly or indirectly, 
and the captor has the burden of overcoming the presumption. Oppenheim, II, 
§ 395; Hirschmann, Otto, Das internationale Prisenrecht, Miinchen, 1912, § 38. The 
generally accepted rule now is that the doctrine of continuous voyage does not apply 
to conditional contraband. Again, goods found in an enemy’s ship are presumed to 
be enemy’s property. The neutral must prove its neutral ownership, the evidence 
required depending upon the nature of the case. The matter of ownership is often a 
determining issue in prize cases. In the case of the Manouba (France) v. Italy, Jan. 26 
and Mar. 6, 1912, Hague Court of Arbitration, indemnity was awarded for the capture 
and detention of a vessel having on board certain suspected enemy soldiers, the 
ground of award being that no demand for their surrender had been made. See also 
rases reported in Moore’s Arb. 3843-3885. 

The impartial student of international law must have greeted with astonishment 
Great Britain’s recent radical departure from the accepted principles of maritime 
law in war, a course grievously subversive of the rights of neutrals. It seems in- 
conceivable that Great Britain could have expected neutral nations to consent to the 
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Since the Declaration of Paris of 1856 a blockade to be binding must 
be effective, which means, according to the Anglo-American practice, 
that the force maintaining the blockade must be sufficient to make it 
dangerous for neutrals to enter. Thus the interference with neutral 
commerce by the establishment of a paper blockade of ports in the hands 
of insurgents has in numerous cases been held to involve the responsi- 
bility of the State.** Similarly, erroneous notice of the blockade of a port 
causing an abandonment of the voyage was held to justify an award.” 
The rules relating to notice must be strictly followed, except in the case 


practical abrogation of the distinction between absolute and conditional contraband 
in the matter of hostile and innocent destination, and of the presumptions thereto 
attaching, as well as the remarkable enlargement of the contraband lists. The Order 
in Council of October 29, 1914 provides that notwithstanding the provisions of Art. 35 
of the Declaration of London, which renders conditional contraband liable to capture 
only if destined ‘for the use of the armed forces or of a government department of 
the enemy state,’ conditional contraband ‘‘shall be liable to capture on board a 
vessel bound for a neutral port if the goods are consigned ‘to order,’ or if the ship’s 
papers do not show who is the consignee of the goods or if they show a consignee 
of the goods in territory belonging to or occupied by the enemy.’’ Moreover, “the 
owner of the goods”’ must “prove that their destination was innocent.”’ Not only 
has the immunity of conditional contraband from the application of the doctrine of 
continuous voyages been practically set aside, but conditional contraband bound for 
any neutral port, if consigned ‘‘to order”’ is confiscable. Moreover, the established 
rule that the captor has the burden of proving the hostile destination of conditional 
contraband, a rule which Great Britain earnestly supported during and after the 
Russo-Japanese War, has been completely reversed by the Order. It is interesting 
to compare Sir Edward Grey’s contention in the Oldhamia case against Russia, 
Jan. 4and Aug. 22, 1910. Mise. No. 1, 1912, Cd. 6011, pp. 15-17. Great Britain has 
left very little on the non-contraband list. In addition, if a neutral vessel has pro- 
ceeded to an enemy port with false papers, she is liable to capture and condemna- 
tion “if she is encountered before the end of her nezt voyage.’”’ Unless neutral gov- 
ernments have acquiesced in these Napoleonic restrictions upon neutral commerce, 
and thereby estopped themselves from supporting diplomatic claims of their citizens 
sustaining injury by these violations of international law, it would seem that Great 
Britain is laying the ground for a large number of just pecuniary claims by neutralk 
nations on behalf of their citizens. 

8 Comp. Gen. des Asphaltes (Gt. Brit.) ». Venezuela, Feb. 13, 1903, Ralston, 331, 
336; Orinoco Asphalt Co. (Germany) v. Venezuela, ibid. 586; De Caro (Italy) v. 
Venezuela, ibid. 810; Martini, ibid. 819, and cases before the Anglo-Chilean Tribunal 
of 1893; Williamson, Balfour (Gt. Brit.) v. Chile, Recl. pres. al Trib. Anglo-Chileno, 
ITI, 335; St. Mary’s Bay, ibid. 557. 

* Bayne, Monmouth and Hilja (Gt. Brit.) v. U. S., May 8, 1871, Moore’s Arb. 
3923-3928. 
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of a vessel having an intention to run a blockade.*' The penalty for 
violation of the blockade is confiscation of vessel and cargo, for knowl- 
edge of the owner of the cargo is presumed. Numerous international 
claims have been brought against the decisions of prize courts having 


condemned and confiscated vessels for violation of a blockade.*” 

Prize courts are established in the interests of neutrals and belligerents. 
The belligerents wish to be protected by a decision of these municipal 
courts, instituted by themselves, against the claims of neutrals based on 
alleged unjustifiable captures. Numerous claims have been paid on ac- 
count of unlawful seizures of neutral vessels or cargo, when the prize 
court held the seizure to have been illegal and without probable cause.** 


As prize courts are municipal courts interpreting international law, their 


Indemnities 


judgments are not necessarily internationally binding. 
have frequently been awarded by arbitral courts or have been arranged 
through diplomatic settlements on claims arising out of wrongful con- 
demnations by national prize courts.’? By Convention XII of the Second 
Hague Conference, as yet unratified, an international prize court to 
serve as a court of appeal from decisions of national prize courts was pro- 


vided for.% 


' Hale’s Rep. 127. See Portendic claims in which France was held liable for failure 
to properly notify a blockade. 30 St. Pap. 581; 34 ibid. 1036; 42 ibid. 1377; Moore’s 
Arb. 4937, and note in Lapradelle’s Recueil, p. 538. 

Moore’s Arb. 3885-3923. 

*’ See, e. g., cases of the British schooners FE. R. Nickerson and Wary, illegally 
seized during war with Spain, Sen. Doc. 396, 57th Cong., Ist sess., 32 Stat. L. 552; 
The Eastry (Gt. Brit.) v. Japan, Takahashi, op. cit. 739, 358; Manouba (France) v. 
Italy, supra, 7 A. J. I: L. 629. Certain cases reported in Moore’s Arb., ch. LXVI, 
p. 3815 ef seq. 

* As between private parties, the decree of a prize court is a judgment in a pro- 
ceeding in rem, and hence is conclusive against all the world as to matters within its 
jurisdiction. Cushing v. Laird, 107 U. 8. 69. 

’» Certain cases in Moore’s Arb., ch. LXVI, p. 3815 et seg. and cases in Russo- 
Japanese War, Takahashi, op. cit. 

See also treaties between United States and Venezuela, May 1, 1852, Malloy, I, 
1842; United States and Two Sicilies, Oct. 14, 1832, 20 St. Pap. 277; France and 
Brazil, Aug. 21, 1828, 15 St. Pap. 1242; United States and Portugal, Jan. 19, 1832, 19 
st. Pap. 1379; Great Britain and Brazil, May 5, 1829, 18 St. Pap. 689; France and 
United States, July 4, 1831, Moore’s Arb. 4447-4485. 

%* Oppenheim, sec. 192; Scott, J. B., The Hague Peace Conferences, ch. X, pp. 465- 
511. 
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A captured merchant vessel may not as a rule be destroyed instead of 
being conducted to a port of a prize court, since the transfer of title only 
becomes final after adjudication by a prize court. The few exceptions 
to this rule are based upon necessity, each country having its own regula- 
tions. A frequent justification for destruction is the unseaworthy condi- 
tion of the prize which prevents sending her in for adjudication, or the 
inability of the captor to spare a prize crew.” If the capture is subse- 
quently held by a prize court to have been lawful, the neutral owner of 
goods on the destroyed vessel has no claim to indemnity.” 

The seizure by a belligerent of an enemy or neutral vessel or cergo 
within the territorial waters of a neutral Power has given rise to numer- 
ous cases before prize courts. It is clear that such violation of neutral 
territory renders the belligerent liable to the neutral, and the latter may 
rightfully demand the restitution of the captured vessel.” Lord Stowell 
and Justice Story in several prize cases decided in the early part of the 
nineteenth century, held that the claim for restitution could be made by 
the neutral government only,’” and not by the captured vessel, for as 
between the belligerents the capture was rightful.""' However, the 
British-American Mixed Commission of 1871, in passing upon the claim 
of the Sir William Peel, which was decided adversely to the vessel by the 


% See Oppenheim, sec. 194, in which numerous grounds are stated which have justi- 
fied destruction. Under the Oxford rules of the Institute of International Law (1913), 
destruction is only permitted if the safety of the captor ship or the success of actual 
present military operations requires it (Art. 104). In Arts. 107, 113 and 114 indem- 
nities are provided for in case the capture, seizure or destruction is held unwar- 
ranted. 

% Oppenheim, sec. 194. But see probable effect of Art. 3 of Convention XII, Scott, 

*® Art. 3 of Convention XIII of the Second Hague Conference makes it obligatory 
upon such neutral Power to ‘‘employ the means at its disposal to release the prize 
with its officers and crew.’’ Oppenheim, II, sec. 360; Scott, I, 620, et seg. See The 
Florida, 101 U.S. 37, a Confederate cruiser seized by United States in territorial wa- 
ters of Brazil. On the reparation made to Brazil, see Moore’s Dig. VII, 1090. See 
also The Chesapeake, Moore’s Dig. VII, 937, and cases mentioned in same volume, 
§ 1334. 

1° The Diligentia, 1 Dodson, 412; Eliza Anne, 1 Dodson, 244 (dictum); The Anna, 
5 Rob. 373; The Sir William Peel, 5 Wall. 517; The Anne, 3 Wheat. 447. See also 
Dana’s Wheaton, sec. 430 and note; the T'wee Gebroeders, 3 Rob. 162, and Oppenheim, 
II, sec. 362. 

101 The Anne, 3 Wheat. 447; The Sir William Peel, 5 Wall. 517. 
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United States Supreme Court, held that a neutral vessel could institute 
a claim for capture in neutral waters, regardless of any protest by the 
territorial neutral.’ Affirmative duties are now incumbent upon a 
neutral to prevent any violation of his neutrality by a belligerent seizure 
in his territorial waters, for a breach of which his own responsibility 
may properly be invoked.’” In land warfare, injuries inflicted by bel- 
ligerents in permitting bullets to fall into neutral territory, constitute a 
violation of the territorial sovereignty of the neutral and justify inter- 
national reclamation against the wrongdoing belligerents. Violations of 
a nation’s neutrality by a belligerent entails international responsibility. 


NEUTRAL OBLIGATIONS 


The state of war casts upon neutrals numerous duties incident to the 
maintenance of neutrality, for a violation of which duties liability is in- 
curred either toward the belligerent or toward neutrals who sustain in- 
jury thereby."* A neutral must prevent a belligerent from setting up 
prize courts on his neutral territory. This practice was not considered 
illegitimate in the eighteenth century, but after the United States in 
1793 had refused permission to France to set up prize courts in United 
States territory, it became the recognized rule that such a use of neutral 
territory by belligerents is a violation of neutrality and entails responsi- 
bility on the part of the neutral."”° This rule is confirmed by Article 4 
of Convention XIII of the Second Hague Conference.' 


02 The Sir William Peel (Gt. Brit.) v. U. S., May 8, 1871, Moore’s Arb. 3948; 
Lawrence’s Wheaton, 2nd ed., 716. 

3 Oppenheim, II, secs. 360-363. See Commodore Stewart’s case, 1 Ct. Cl. 113. 

14 Tt will not be possible to refer to these duties in any detail. These obligations of 
neutrals are now largely codified in Convention V of the Second Hague Conference 
respecting the rights and duties of neutral powers and persons in war on land and in 
Convention XIII concerning the rights and duties of neutral powers in maritime war. 
See Scott, Hague Peace Conferences, I, 541, et seg., 620, et seq.; Oppenheim, II, 
sec. 313, et seq.; Westlake, II, 117-119, 284-287, 321-331; Dupuis, Le Droit de la 
guerre maritime, Paris, 1912, ch. 12. On Convention V, see A. 8. de Bustamente in 
2 A. J. 1. L. (1908), 95-120. Einicke, P., Rechte und Pflichten der neutralen Machte 
im Seekrieg. Tiibingen, 1912. 

1° Wheaton, as representative of the United States, obtained heavy indemnities 
from Denmark for such breaches of neutrality during the Napoleonic Wars. Treaty 


106 Oppenheim, II, sec. 327. 
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As far as lies in his power, a neutral must prevent a belligerent man-of- 
war from cruising within his territorial waters for the purpose of cap- 
turing enemy vessels leaving his ports. It has already been observed 
that a neutral must use diligence to prevent hostilities being carried on 
in his territorial waters, and that an enemy attacked may invoke this 
neutral protection, for a failure to extend which the neutral is liable.’’’ 


One of the most important duties which the obligation of impartiality 
makes incumbent upon neutrals is the use of “due diligence’”’—in Ar- 
ticles 8 and 25 of Convention XIII, it reads “the means at [their] dis- 
posal’’—to prevent their subjects from building and fitting out vessels 
within their jurisdiction or the departure of vessels intended for warlike 


purposes, and to prevent either belligerent from making use of neutral 


ports as a base of naval operations.’ 


While a neutral Power incurs no responsibility from the fact that in- 
dividuals leave its territory to enlist in the service of a belligerent, it is 
responsible if it permits enlistment on its territory by either of the bel- 
ligerents.'° It is also bound to use due diligence to prevent hostile 
expeditions from being organized in its territory to operate against either 
belligerent. A neutral Power, however, is not bound to prevent the 
export or transit of arms or anything which may be of use to an army or 
fleet.'1! Such trade is merely subject to the belligerent rights of cap- 


of March 28, 1830, Moore’s Arb. 4549-4573. Spain was similarly held liable under 
the Florida treaty of Feb. 22, 1819, Moore’s Arb. 4487, 4513. The United States as- 
sumed heavy liabilities under Art. 7 of the Jay treaty of Nov. 19, 1794, for such use 
of its territory by France. Moore’s Arb. 3967, et seq., 3981. 

17 But where the claimant vessel began the hostilities upon her captor, she forfeits 
neutral protection. The Anne, 3 Wheat. 435. The claim of the Brig Armstrong (U. 38.) 
v. Portugal, attacked by a British vessel in Fayal, was dismissed because the brig had 
failed to notify the Portuguese authorities of the necessity of protection and that they 
were not physically in a position to protect. Moore’s Arb. 1071-1132. The decision 
has been severely criticized. Lapradelle and Politis, Recueil, 1, 650, et seg. 

8 These obligations had their origin in the Three Rules of Washington, applied 
in the Geneva Arbitration. Moore’s Arb. 4057-4178. See Convention XIII, 2nd 
Hague Conference, Arts. 6, et seg.; Hershey, ch. XXXI. 

108 Arts. 4 and 6 of Convention V. The United States and British neutrality laws 
which prohibit citizens and subjects from enlisting within the jurisdiction (or by 
British law, even without his Majesty’s Dominions) exceed the requirements of in- 
ternational law. 

110 But its negligence must be clearly proved. See cases in Moore’s Arb. 4027-4056. 
111 Art. 7 of Convention V. 
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ture as contraband, the neutral State incurring no responsibility in the 
matter. 


STATE INDEMNITY 


It remains merely to note that it is becoming a growing practice for 
nations to alleviate the individual losses sustained during war, for which 
no legal liability is incurred, by making voluntary awards of indemnity 
as a matter of grace and favor, in order to distribute the loss equally 
over the whole nation. This beneficent practice was begun by France 
in 1792 and other states have from time to time followed this worthy 
example.''? The statute making the appropriation may limit the classes 
of the beneficiaries as the State deems best, so that occasionally foreigners 
have not been included among those indemnified. By treaty, diplomatic 


arrangement or arbitral convention the Latin-American States and cer- 
tain others among the weaker countries have at times been compelled 
by the nations of Europe to assume a heavy liability, beyond that re- 
quired by the strict rules of law, for injuries sustained by aliens during 
war.'!8 

12 France, law of Aug. 11, 1792, Feb. 27, 1793, Nys, II, 456, 458; Law of Sept. 6, 
1871, July 28, 1874 and Aug. 16, 1876, 65 St. Pap. 71 and 621; For. Rel. 1884, 357. 
Bentwich, pp. 42-43, cites various cases of voluntary indemnities in France, Ger- 
many, Italy and Great Britain. Germany in 1871 extended the indemnity to Ger- 
mans and to subjects of such neutral States only as promised reciprocal treatment in a 
similar case. Moore’s Dig. VI, 905. Bentwich cites England’s generous conduct after 
the South-African War (p. 44). Great Britain also made compensation to deported 
neutrals. 26 Law Mag. and Rev. 486; For. Rel. 1903, 479-480; 28 Clunet (1901), 
189. See also U. 8. Act of April 9, 1816, supra, and Abandoned or Captured Prop- 
erty Act; Briggs v. U.S., 143 U.S. 346. Latin-American States often establish claims 
commissions after a civil war for deciding claims arising out of war injuries. See 
treaty between United States and Switzerland, Nov. 25, 1850, Art. 2, Malloy II, 
1765, providing for equality with natives with respect to war indemnities. 

8 Many European countries pressed claims against Chile arising out of her war 
of 1879-1883 with Bolivia and Peru. Large indemnities were paid. Moore’s Arb. 
4916 (Germany). Some were submitted to arbitration. Seijas, V, 544-551; 73 St. 
Pap. 1211; 79 ibid. 670 (Italy); Martens, Nouv. rec. gén., 2° ser., 11, 638 (Belgium) 
74 St. Pap. 128, 131, and 79 ibid. 671 (France); 77 St. Pap. 826 (Switzerland); 82 
St. Pap. 1292 (Portugal); 76 St. Pap. 98; Martens, Nouv. rec. gén., 2° ser., 12, pp. 
507-509 (Austria-Hungary). See also For. Rel. 1883, 97 and For. Rel. 1896, 42. See 
also claims conventions between Italy and Uruguay, Apr. 5, 1873, 63 St. Pap. 1322; 
Sardinia and Argentine, August 31, 1858, 49 St. Pap. 477, 480; Great Britain—France 
and Uruguay, June 28, 1862, 63 St. Pap. 1063; France and New Granada, Ecuador 
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The war indemnities which are often exacted from the conquered na- 
tion by the victor at the end of a war frequently have been used in part 
to compensate subjects who have sustained injury during the war.'" 

The growing tendency to impose upon belligerents and neutrals a 
strict compliance with the rules of war in the interests of private prop- 
erty, under penalty of pecuniary liability, and to regard war as a national 
disaster, the burdens of which shall be distributed equally over the 
whole nation, should not be permitted to be interrupted or impaired. 

Epwin M. Borcuarp. 


and Venezuela, 49 St. Pap. 1301; Great Britain and Nicaragua (seizures of neutral 
property and personal injuries) For. Rel. 1894, App. I, 234-363; Moore’s Arb. 4966; 
Great Britain and China, 1899 (Kowshing case), Parl. Pap. (Cd. 93) China, No. 1, 
1900. 

114 #. g., France v. China, treaty of Oct. 25, 1860, Art. V, Hertslet’s China Treaties, 
3rd ed., London, 1908, I, 289; France and Madagascar, French domestic commission, 
March 18, 1886, 77 St. Pap. 801, 78 St. Pap. 708; Great Britain and South African 
Republic, Aug. 3, 1881, 72 St. Pap. 900; Brazil and Paraguay, Jan. 9, 1872, La Fon- 
taine, 167-170; Chile and Peru, Oct. 20, 1883, Art. 12, La Fontaine, 592, 593. 


THE 


A.B.C. MEDIATION 


How to regulate social, political and commercial intercourse between 
the people and Government of the United States and the peoples and 
governments of the other republics on the American continent so as to 
establish and maintain perfect cordiality and mutual confidence and 
respect, is a problem which has never been satisfactorily solved. 

In considering this question, which is often to the front and some 
times discussed with acerbity, certain disagreeable facts must be faced. 
‘In the process of understanding it American vanity will be hurt, but 
that is no reason for avoiding the effort to do so. There is abundant 
reason for believing that Americans are not popular in Mexico and other 
Latin-American countries. It is not the purpose of the writer in this 
brief essay to undertake to show why this is so. Suffice it to say that 
the people of the United States are viewed with suspicion, and this doubt 
of them and their purposes has militated against the development of 
American trade in the southern republics, and is a cause of irritation 
which ought to be cured. Diplomatic friendship has existed and does 
exist, but that is a relationship which can always be counted on until 
an open breach is imminent. Less than thirty days before the outbreak 
of the greatest war in all history there was an assumed—a diplomatic— 
cordiality between the monarchs of Russia, England, Germany and 
Austria. There is no danger of a cataclysm in America such as is 
deluging Europe with blood; but that unparalleled disaster shows that 
something more than formal friendships, something far more than 
diplomatic amenities, is desirable in the intercourse of nations. 

The right relations are based in justice, in respect for the rights and 
views of other countries, and in forbearance. These are elemental 
international virtues that must be cultivated if cordial relations are 
to be maintained. They are the antidotes for the poison of doubt and 
suspicion. 

For four years Mexico has been cursed by one revolution after another, 
147 
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and conditions in that unhappy country have gone from bad to worse. 


There has been a vociferous demand for intervention by the United 
States. This demand has come from citizens of the United States re- 
siding or doing business in Mexico, and from other sources. It has 
been assumed by these citizens and by some governments that it is 
the duty and the right of the United States to interfere in Mexico to 
command the peace. 

Against great pressure two Presidents of the United States have de- 
clined to intervene, although Americans and Europeans, supposedly 
under the protection of our government, have been plundered and mur- 
dered. The civilized world has looked to this country for relief from 
Mexican anarchy. The fact that no intervention has occurred,—except 
in one instance and for the specific purpose of resenting an insult to the 
American flag,—should convince the people of Spanish-America that 
neither the people nor Government of the United States desire to meddle 
in the domestic affairs of other countries. 

Of course there are circumstances under which intervention may 
become necessary. When treaty rights are not respected, or when the 
property of aliens is destroyed and their lives taken, their governments 
may interpose even with armed forces. Under such conditions inter- 
vention would be justified in the custom of nations and approved by all 
civilized Powers. 

Although apt to lead to it, intervention is sometimes undertaken 
to prevent war, and is justified as a restraint of wrong-doing and illegal! 
or immoral acts. 

While these provocations have all no doubt existed, the United States, 
the big brother of the family of the American republics, has so far re- 
fused to undertake the task of restoring order in Mexico. 

3ut is there not a better, a less expensive and more effective way of 
extending protection to aliens in Mexico than armed intervention by 
a single Power? The writer believes that there is, and two recent prece- 
dents may be cited. In one of these instances, the intervention in China 
in 1900, the plan was completely successful, and in the other it was 
partially so. In the Chinese intervention, made jointly by the United 
States and sundry European Governments, the issue was a happy one 


for everybody, even for China herself. 
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But it is to the situation in Mexico and the effort at mediation pro- 
posed by the Ambassadors from Argentina, Brazil and Chile, that spe- 
cific reference is now made with the hope of indicating its value as a 
means for the preservation of peace. And here it may be well to say 
that the Mexican situation presents a purely American question, and 
must be settled by the governments of the American continent. 

Everyone would like to see Mexico herself quickly and completely 
settle her internal troubles and avoid all interference from any other 
country or association of countries. But what if she will not, or cannot? 
Shall intervention be by the United States alone, which will mean war 
and a new crop of suspicion and hatred of the Anglo-Saxon, or shall it 
be in association with the orderly Spanish-American countries? In 
the latter case the futility of resistance will be apparent and quick and 
peaceful solution will certainly follow. 

Unfortunately all the details of the work done at Niagara are not 
known to the general public, and a correct estimate of its importance 
is difficult. But enough is known to suggest that the precedent is likely 
to become of transcendent importance in the political future of the 
American continent. 

The ‘“A.B.C.” mediation has taken its place in history, and in the 
opinion of the writer, will be fully justified in the future. Certainly 
it was not a failure, and the more it is studied the stronger becomes the 
impression that it begins a diplomatic epoch in the history of the 
Americas. 

In their communication to the Secretary of State of the United States 
tendering good offices, the three Ambassadors said that they did so 
‘for the purpose of serving the interest of peace and civilization on our 
continent, and with the earnest desire to prevent any further bloodshed 
to the prejudice of the cordiality and union which have always sur- 
rounded the relations of the Governments and the peoples of America. 

It was a noble purpose, opportunely undertaken, and, while never 


dramatic, was in an important way, successful. A war between the 
United States and Mexico then seemed imminent, and none occurred. 
A condition which was fast bringing ruin to Mexico, as it had brought 
shame, was distinctly and promptly bettered, and, for some time there- 
after, there was no “further bloodshed ”’ in that unhappy country. 
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To many students of the Niagara mediation it appears to have two 
distinct features of value. It helped, though possibly in a minor way, 
to bring the belligerents in Mexico into communication with one another, 
and it certainly made them realize that other countries were not indif- 
ferent to conditions in that republic. It made them understand that 
chaos and bloodshed would not be permitted to go on forever. It com- 
pelled the Mexicans to realize that if they are to keep their sovereignty 
they must behave as a sovereign should, and not maintain an inter- 
national nuisance. It forced them to think, and there was no more 
important fighting between the insurgents and the Huerta Adminis- 
tration after the mediators met. Occasional minor conflicts between 
the followers of irresponsible guerilla chiefs and the military are not 
chargeable to Huerta or Carranza, and they may still be expected, for 
banditry of long standing is never ended in a day. Indians who have 
tasted the free, wild life of the camp, the companionship of a horse 
and a rifle, and an opportunity for loot and vengeance, do not willingly 
or immediately go back to herding sheep or digging in mines. 

The second and by far the greatest value of the Niagara conference 


is the precedent it made. It points the way to the settlement of similar 


troubles in the future. It may, I think, be regarded as the beginning 
of a Pan-American policy for the quieting of internal troubles and in- 
ternational disputes between the republics on this continent. 

The proof it gave to the suspicious and doubtful citizens of the twenty 
Spanish and Portuguese-speaking republics that the people and Govern- 
ment of the United States contemplate no assault on their sovereignty 
and territory, sufficed in itself to lift the mediation out of the class of 
failures. It did not accomplish all that some people believed it would, 
or all that some of us hoped it might; but, in spite of the jeers of un- 
sympathetic newspaper wits and the scorn of militarists, it did enough 
to establish a policy. Hereafter when any American country gives it- 
self over to anarchy, those governments that prefer order to disorder, 
following the precedent of the ‘“A.B.C.”’ mediation, can jointly inter- 
vene to command the peace. If necessary to enforce this command, the 
military arm of all or a majority of the peaceable countries of America 
may be employed for that purpose. Under these joint operations, no 
great financial burden will be put on any one peacemaker, and, better 
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still, there can be no suspicion of motives, no apprehension of a loss of 
territory. 

That the people of Mexico, Central and South America have enter- 
tained feelings of hostility toward this country, and a suspicion of its 
political purposes, is well known to observant travellers in those coun- 
tries. The Mexican War of 1846, the exercise of over-lordship in Santo 
Domingo and Hayti, ‘dollar diplomacy” in Nicaragua and elsewhere, 
are all pointed to as reasons for this suspicion. The talk of some Ameri- 
cans of ‘manifest destiny,” with its echo in the press, and the suggestion 
that the United States must, because of its ownership of the Panama 
Canal, control all territory down to the Isthmus, have not tended to re- 
move that suspicion. South and Central Americans quite naturally 

_say that the same reasoning applies to the territory south of the Canal 
and is equally valid. 

Such talk and the suspicion it has created have unquestionably in- 
terfered with the development of American trade in all Spanish America. 
It is human nature not to be inclined to favor, in trade or otherwise, 
people whose purposes are thought to be unfriendly. This feeling was 


perceptibly allayed by the proceedings at Niagara, and that, with the 


valuable precedent established, are distinct gains from the ‘ A.B.C.” 
mediation. Over-lordship, so offensive to these Central and South Amer- 
icans, was inferentially disclaimed, and the President and the Secretary 
of State made it perfectly clear that all this government wants of its 
continental neighbors is friendship and mutual trade opportunities. 

The great and epoch-making speech of Mr. Wilson at Mobile cleared 
the atmosphere and made the mediation possible. That was a great 
and statesmanlike speech; but alone it was not sufficient to remove 
hurtful doubt and suspicion. It needed the persistent and sincere efforts 
of the Secretary of State, whose work for peace has given him an eminent 
and enviable place in history, and the prompt and hearty agreement 
to the mediation proposal to accomplish that. 

The way is now open for the future settlement of these revolutionary 
disturbances, the frequency and character of which have been a disgrace 
to the republican system of government. Why shall we not make the 
work begun at Niagara a permanent Pan-American policy? Something 
like it worked very well in China at the time of the Boxer movement. 
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There was no seizure of territory after the joint movement to Peking. 
But who can doubt that if the task of rescuing the legations had been 
left to any one of the great Powers of Europe, or to Japan, China would 
have paid for it with a big slice of her territory? 

In the opinion of many earnest advocates of peace who feel a pro- 
found interest in all the American governments, this plan, if mutually 
agreed upon and carried into effect, would go far to remove this con- 
tinent from the theater of possible war, and would be a long step towards 
universal peace. It would put an end to the persistent clamor for armed 
intervention in Mexico by the United States. It would take the sting 
out of intervention and more quickly and effectively accomplish all 
that could be expected from the most successful interference with arms 
by any one country. It would give a sense of relief and territorial se- 
curity to the smaller Latin-American countries; and as all the larger 
and more powerful governments declare themselves supporters of the 
policy of peace and justice, it is hard to see how they could object to it. 

It is in line with the peace plan of Mr. Secretary Bryan and keeps 
step with the doctrine of The Hague, the doctrine of arbitration which 
in theory all good men endorse. A Pan-American policy of mediation 
and arbitration whenever disturbances shall unfortunately occur ought 
to convert what has been until recently one of the most turbulent sec- 
tions of the earth into a region of peace and prosperity. 

There is one distinct and mutual benefit to be shared by all the govern- 
ments of the American continent sure to follow the establishment of 
sincerely cordial relations between them. It will strengthen them for 
resistance in the event of an assault on the sovereignty or territory of 
any of them, by any or all the Powers waived off by President Monroe 
in 1823. That will amount to an understanding for mutual defense 
among 175,000,000 people on one continent flanked on all sides by the 


world’s greatest oceans. 


JAMES L. SLAYDEN 


TRAINING IN UNIVERSITIES FOR CONSULAR AND 
DIPLOMATIC SERVICE 


The subject of training for public service in the foreign field has 
recently been attracting renewed interest. Committees of the American 
Political Science Association and the American Economic Association 
have been collecting information and recommending measures in the 
whole field of training for public service, including the diplomatic and 
consular service. A comprehensive report upon the teaching of inter- 
national law in American universities has been published by the Division 
of International Law of the Carnegie Endowment for International 
Peace. During the eighth annual meeting of the American Society of 
International Law a conference of teachers of international law was held, 
leading to the adoption of a series of sixteen resolutions on various 
phases of this important matter. A review of prevailing conditions and 
a statement of present tendencies, in view of these developments, is the 
purpose of this article. 

Successive administrations under the party system in the United 
States have almost uniformly used places in the diplomatic and consular 
services as rewards for more or less valuable contributions to party 
triumphs. The foreign service has been the last branch of the national 
government to share even a partial application of the principle that 
appointment to and continuance in public administrative offices should 
be based primarily upon training and proven fitness. Civil service rules 
had been extended to cover other offices by tens of thousands before 
cautious steps were taken to bring diplomatic and consular positions 
under similar regulations. Less than ten years ago, on November 10, 
1905, President Roosevelt issued an executive order providing for the 
appointment of secretaries of embassies and legations either after exam- 
inations testing the qualifications of applicants or by transfer or promo- 
tion from some branch of the foreign service—a policy continued by 
President Taft under an executive order issued on November 26, 1909. 
Qualifying examinations for certain grades of the consular service and 
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for the student interpreter corps were inaugurated under President 
Roosevelt’s executive order of June 27, 1906. Congress has not enacted 
laws for merit systems of examination, appointment and promotion in 
any branch of the foreign service. Proposals for such laws have always 
failed of adoption, despite earnest advocacy by individual statesmen 
and by organizations such as the National Business League of America. ' 

Regulations of the Department of State in fulfillment of executive 
orders require candidates for the offices of secretary of embassy or lega- 


tion to pass written examinations upon the following subjects: 


(1) International law. 

(2) Diplomatic usage. 

(3) Modern language (French, German or Spanish). 

(4) Natural, industrial, and commercial resources and commerce of 
the United States. 

(5) American history, government, and institutions. 

(6) Modern history (since 1850) of Europe, South America, and the 
Far East. 

(7) Composition, grammar, punctuation, spelling, and writing, as 


shown in the above papers. 


Oral examinations also are given to test “the candidate’s business 
ability, alertness, general contemporary information, and natural fitness 
for the service, including moral, mental, and physical qualifications, 
character, address, and general education and good command of Eng- 
lish.”’ 

Candidates for appointments as student interpreters, consular assist- 
ants, and consuls (of the eighth or ninth classes), are required to pass 
the above oral examinations, but omit written examinations upon dip- 
lomatic usage while adding maritime and commercial law, political and 
commercial geography, arithmetic, and political economy. 

During the four years prior to November, 1913, some seventy-five 
men, about half of whom passed, took examinations for admission to the 
student interpreter corps or to the designated lower grades of the consular 


' An order of September 20, 1895, issued by President Cleveland, had provided 
that lesser positions in consulates or commercial agencies should be filled either by 
promotion within the service or after qualifying examinations. The order was little 
regarded in practice. 
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service. When the first examinations since the change in the partisan 
control of the national administration were held, in January, 1914, for 
consuls, consular assistants, and student interpreters, one hundred and 
forty-four men were examined, and of these fifty-six were reported as 
having passed. Similar examinations for secretaries in the diplomatic 
service had been taken in November, 1913, by thirty-seven men, ten 
of whom passed. 

One of the earlier unsuccessful candidates, a young man characterized 
by a professor in a New England university as ‘one of the best students 
I ever had in the advanced course in diplomatic history,’’ gives in a 
letter the following interesting account of his unsatisfactory personal 
experiences: 


_ The schedule of the examinations, which of course may be changed 
at any time, was written on the first two days and the oral on the third 
day. Each candidate is given a number at the start and is known by 
that number for the rest of the exams. In the written exams, time is a 
great drawback. Enough time is given for the law, four hours being 
allowed for it, but on all other exams. there is not enough time allowed. 

I had flattered myself that I knew something about international law 
until I took the exam. * * * Three-fourths of the questions are 
cases to be decided. 

On the histories and on diplomacy I feel sure I did well and they were 
not difficult after the books I had been through with you. 

The “language” is almost impossible. The time allowed is only one 
hour and a half and even the best of our bunch failed to complete it. 
The letter to translate was not very difficult but the English letter to put 
back into the language you offer is next to impossible. * * * T[’ll 
wager a teacher of the language couldn’t complete the exam. in the time 
allotted. 

The paper on commercial, industrial, and natural resources of the 
U.S. was also impossible and it is mostly luck as they can ask most any- 
thing they choose. * * * 

The oral exam. is not so hard as everyone imagines. We were exam- 
ined in groups of six by and a board of four 
other men. They have an interpreter who converses with you in the 
language you offer, but it only lasts about two minutes for each person. 
He asked each of our six to describe the city of Washington. The rest 
of the exam. is in English and they ask you anything under the sun, 
law, current events, etc. If a man keeps his nerve the ordeal is not as 
bad as one thinks and I enjoyed it more than any other part of the exams. 


Regarding all of these examinations, it must be remembered that they 
are simply qualifying tests for men who have succeeded, through cus- 
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tomary methods of political influence and recommendation, in being 
designated by the President for possible appointments. Such examina- 
tions are not open to all applicants. They are not competitive or deter- 
minative. As ex-Secretary of State John W. Foster remarks in his book, 
Practice of Diplomacy, they do “not remove admission into the service 
from the baneful influence of political favoritism, and hence offer the 
young men of the country little encouragement to prepare themselves 
for the diplomatic career.’”’ The same point is thus stated by a professor 
in a Mississippi Valley university where training courses for foreign 
service are offered: 

We have not felt warranted in urging students to take these courses 
with a view to entering governmental service because it is impossible 
to assure any one of a position afterwards. The support and approval 
of the Senators is still necessary to secure appointments, even when the 
examinations are passed. * * * The number of students who have 
attempted to follow out our program of studies in preparation for the 
Consular and Diplomatic Service has been quite small. If my memory 
is correct, there have been only two students who completed all the work 
and qualified for the government examinations. One took the tests and 
entered the diplomatic service. The other, Mr. ——————— ——————, 
finding that the number of men allotted to ——-————— was full at the 
time he was ready and that there was little hope of his getting an appoint- 
ment in the Consular service for three or four years, even if he passed the 
examinations, did not take the tests, but entered business instead. 


An effort to learn particulars about the training of candidates who 
have taken qualifying examinations has met with unsatisfactory results. 
“Tt is not possible to give you information regarding the training of all 
the candidates without considerable research,’’ writes Mr. Miles M. 
Shand, Chief of the Bureau of Appointments. ‘TI will say to you, how- 
ever, that all the diplomatic service candidates [ten out of thirty-seven] 
who were successful in the examinations had college training. Forty 
of the successful candidates [fifty-six out of one hundred and forty-four] 
in the consular service examination had college training. All of these 
men, however, were not graduates of colleges and universities, and I 


may say that many of the unsuccessful candidates also had college 


training.’”” Out of sixteen well known colleges and universities which 
have been announcing courses training men for diplomatic and consular 
services, ali put one or two report extremely small numbers of students 
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pursuing these courses. Almost no students carry through such courses 
to obtain degrees, diplomas, or certificates. For example, a dean in a 
certain large State university writes that for some six years his institu- 
tion “has carried the announcement of the course mentioned, but in 
that time only a half-dozen men have taken it, and not one of them has 
taken any government examinations, nor has one of them gone into the 
consular service.”” Most candidates who have had sufficient influence 
to be “specially designated by the President for appointment * * * 
subject to examination, and subject to the occurrence of an appropriate 
vacancy,” naturally resort to tutors or to “cramming” schools where 
instructors make a special study of the trend of the government’s exam- 
inations in order to coach students with immediate reference to expected 
tests. 

The scope of college and university courses to give training for foreign 
service must necessarily include at least the minimum set forth in the 
regulations of the Department of State for its qualifying examinations. 
Good command of written and spoken English is made fundamental, not 
merely technical correctness in composition and speech, but also facility 
in expression, are expected. One foreign language, French, German, or 
Spanish must be readily used, orally and in writing. Computations in 
arithmetic, especially as applied to commercial life, must be mastered. 
The political and commercial geography of the world are to be under- 
stood, together with wide and accurate knowledge of the resources and 
commerce of the United States. The facts of American history, the 
structure and principles of our government, the institutional organiza- 
tions and processes of our own country, are to be clearly apprehended. 
The broad field of political economy must be covered. The history of 
Europe, South America and the Far East since 1850 is another inclusive 
field. Then international law, with diplomatic usage, and maritime and 
commercial law, close the list of subjects. Finally the candidates must 
give evidence of general fitness in his personal qualities and attainments. 

Training for “public service” approximating these formal require- 
ments has been announced by Harvard, Yale, Columbia, Pennsylvania, 
George Washington, Northwestern, California, Colorado, Illinois, Iowa, 
Miami, Minnesota, Nebraska, and Missouri Universities, and by Dart- 
mouth and Pennsylvania State Colleges. Except for the lack of historical 
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courses on South America and the Far East, it would be found that fully 
as many more of the universities are actually giving sufficient courses 
in their several departments of English, modern languages, history, 
economics, commerce, political science (including international law and 
diplomacy), to provide useful training for foreign service. However, the 
want of systematic purpose in these opportunities led the recent Con- 
ference of Teachers of International Law and Related Subjects to adopt 
the following as resolution number fourteen: 

Resolved, That the Conference recommends the establishment and 
encouragement in collegiate institutions of specialized courses in prep- 
aration for the diplomatic and consular service. 

It is then pertinent to inquire why so little direct effort has been made 
to equip young men for life careers in the diplomatic and consular serv- 
ices. Causes are various and are cumulative in their effect. It has 
already been shown that the present limited use of qualifying examina- 
tions rests solely upon executive orders and not upon statutory enact- 
ment. Such executive orders give no sufficient guarantee that a policy 
of appointment and promotion upon examination and merit, apart from 
partisan influence, will be followed in good faith. Many public men, 
and organizations such as the National Business League of America, 
have pointed out that until Congress enacts adequate laws for a merit 
system of examination, appointment and promotion in the foreign 
service, there will be little inducement for young men to seek special 
training for life careers in this field. Recent advices from men of broad 
experience in the diplomatic service, as well as from university pro- 
fessors in charge of courses which would give preparation for such serv- 
ice, show that young men are being actually deterred by this cause 
from training for this career. ‘‘ Another deterrent to attendance on such 
a course,” writes an experienced diplomat, ‘“‘is that the student who 
stands highest or passes the State Department examination is not sure 
of an appointment to the service. Political or personal influence too 
often controls the selection by the President and Secretary of State.’ 
Other men of high standing in our diplomatic service of whom inquiry 
has been made likewise express regret that uncertainties of appointment 
and tenure of office discourage able and ambitious young men from 
training for this service. One pointedly adds: ‘The sweeping changes 
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made by the present administration in diplomatic appointments have 
been a severe blow to university work along these lines.” 

A professor in a large institution gives his opinion that “as long as the 
diplomatic service is regarded as fair game for the politicians and our 
consular service is not put on a definite basis by Congress but depends 
on the personal opinion of the President, there will never be more than a 
small handful of students who care to avail themselves of such a course 
as we now offer.’’ Another professor believes “‘that the present attitude 
of the Democratic administration towards the posts in the diplomatic 
service has tended to discourage anumberofthemen * * *_ interest 
has been smothered by the actual conditions of the service.”’ In short, 
there is clear need for a wisely framed system under an act of Congress 
providing, first, that men who are deficient in training and personal 

“qualifications shall be ineligible for appointment in the foreign service, 
and second, that retention and promotion shall depend only upon con- 
siderations of efficiency and not upon partisan influence. 

While the maintenance of “‘a fair field and no favors’”” may seem to 
require the continuance of some form of public examinations, why may 
there not be direct recognition of certificates for high attainments in 
university training courses for public service? A plan of this kind was 
embodied in a bill introduced in the recent session of Congress. The 
proposition implies a simple extension of the principle often followed 
when graduates of reputable law schools are admitted to the bar without 
the usual examinations, or when the diplomas of standard medical 
schools are made a legal basis for granting licenses to physicians and 
surgeons. A precedent also was recently established by the West Point 
authorities when they provided that candidates having proper credentials 
from standard institutions may be exempted from the usual mental 
examinations for entrance as cadets. Probably a score of the State 
universities, and about half as many privately endowed institutions, 
are now equipped to give adequate instruction in subjects required 
for training for the foreign service. The acceptance of their certificates 
under reasonable regulations would give a great stimulus to ambitious 
young men to take real training for diplomatic and consular careers. 
There would then be no need to choose between the acceptance of men 
of little or no training and the creation of a new government school of 
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diplomacy—the latter suggested by the analogy of our military and 
naval academies. 

The small number of positions and the low salaries of the places which 
young men may hope to obtain through training for foreign service 
would, even under favorable circumstances, constitute causes for their 
further discouragement. Entrance to positions as consular assistants 
and to the two lowest consular ranks (the eighth and ninth) may be 
had, under terms of executive orders, by those who, having been des- 
ignated for possible appointments, successfully pass the stated examina- 
tions. But there are only thirty consular assistants, who begin on 
salaries of $1,000 and may rise to a maximum of $1,800 after four years. 
Then there are only forty-five consuls of the ninth class, in which the 
salary is $2,000, and sixty consuls of the eighth class with salaries of 
$2,500. Appointments as vice consuls, deputy consuls, consular agents, 
and clerks, are made without the requirement of examinations. Never- 
theless, if promotions to higher consular positions were made only as re- 
wards for the most efficient work in the lower ranks, capable and ambi- 
tious young men would find the service attractive. 

In the diplomatic field our national administrations have almost 
uniformly appointed ministers and ambassadors for party reasons, with 
scant regard for special training or fitness for diplomacy. President 
Taft, himself a Republican, following a series of Republican predecessors, 
made an unusual number of promotions from subordinate to the highest 
diplomatic positions, appointing fifteen out of the nineteen heads of lega- 
tions in Latin America on the basis of meritorious service—an example 
not likely to be followed by changing administrations in different cir- 
cumstances. Under favorable construction of executive orders some 
sixty positions as secretary of embassy or secretary of legation, with 
salaries ranging from $1,200 to $3,000, are open upon examination or 
after meritorious service. Clerks are appointed without examinations, 
but twenty-six student interpreters in Turkey, China, and Japan, may 
be thus selected, and receive salaries starting at $1,000 and possibly 
reaching $1,800. Here also in the diplomatic field an effective tradition 
translated into a practice of filling the higher positions by promotion 
from lower ranks would encourage recruits, despite limits upon the 
number of possible appointments. 
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Thus far this article has discussed the equipment of a professionally 
trained class of public officials for foreign service. But under the political 
conditions of our democracy there are special reasons for making ample 
provision for training in this field. Senator Elihu Root has more than 
once stated the issue with cogency, showing that the public opinion 
which so profoundly affects our international relations should be based 
upon an intelligent understanding of international rights and duties. 
In a similar spirit the resolutions of the Conference of Teachers of 
International Law and Related Subjects included these significant 


clauses: 


Resolved, That, as the idea of direct government by the people grows, it 
hecomes increasingly essential to the well-being of the world that the 
leaders of opinion in each community be familiar with the rights and 
* obligations of states, with respect to one another, as recognized in inter- 
national law. Hence, it has become a patriotic duty, resting upon our 
educational institutions, to give as thorough and as extensive courses as 
possible in this subject. 

Resolved, That it is the conviction of this Conference that the present 
development of higher education in the United States and the place 
which the United States has now assumed in the affairs of the Society 
of Nations justify and demand that the study of the science and historic 
applications of international law take its place on a plane of equality 
with other subjects in the curriculum of colleges and universities and 
that professorships or departments devoted to its study should be 
established in every institution of higher learning. 

Resolved, That this Conference directs that a letter be sent to teachers 
of political science, law, history, political economy and sociology through- 
out the country calling attention to and emphasizing the essential and 
fundamental importance of a knowledge of international law on the 
part of students in those branches, which letter shall state the opinion 
of this Conference that every college of liberal arts, every graduate 
school and every law school, should have or make provision for courses 
in international law and urge that all graduate students working in the 
above mentioned fields be advised to include this subject in their courses 
of study. 

Resolved, That, in recognition of the growing importance of a knowl- 
edge of international law to all persons who plan to devote themselves 
to the administration of justice, and who, through their professional} 
occupation, may contribute largely to the formation of public opinion 
and who often will be vested with the highest offices in the State and 
nation, this Conference earnestly requests all law schools which now offer 
no instruction in international law to add to their curriculum a thorough 
course on that subject. 
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The welfare of the United States as one of the family of nations re- 
quires attention to effective training for the diplomatic and consular 
services. Not alone those who consciously plan to seek careers as consuls 
and diplomatists, but all who may be called in any degree to responsible 
leadership of our democracy will need to include some such training in 
their equipment. The more thorough it may be made, the more widely 
it may be diffused, the better for the peace and progress of the world. 

A. Duniway. 


APPENDIX 


The following selections of extracts from a few letters addressed to the 
author of the above paper will be found to contain interesting reflections 
and suggestions from the several writers. 


From Justice R. Day 


I am in sympathy with the suggestion that a course in our State 
universities with a view to preparing for the consular and diplomatic 
service would be of great service. While the consular service is not as 
yet under strict civil service rules, an executive order which is enforced 
in the State Department requires a thorough examination for admission 
to office and promotion is now generally made from those who have 
shown aptitude in the work. This is as it should be, and the progress in 
this direction is not likely to be disturbed by any return to the old plan 
of making consular appointments solely upon the basis of political 
activity. 

Despite the wrong method of selection, the American consular rep- 
resentatives have usually been efficient, showing the adaptability of the 
Americans to new situations and conditions. Under the present plan 
the service is greatly improved, and, I think, young men may well re- 
gard the consular office as opening a career likely to be permanent where 
efficiency is shown. 

I think the course of special preparation in the State universities 
should at least include the requirements of the State Department, 
doubtless familiar to you, as to the qualifications of all applicants for 
admission to the service. Of course, there is no reason why the State 
universities should not go beyond these requirements, but so much, at 
any rate, they might teach to the great advantage of those seeking to 
enter the foreign service. 


From Hon. JoHN W. Foster 


In the consideration of the establishment of a course of study in the 
university curriculum, the question arises whether the limited number 
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of persons who can enter the service will justify the expense and labor 
of its establishment and of the smaller number of students likely to 
take such a course. At present the only places open to competitive 
examination are the secretaries of embassies and legations and the con- 
suls general and consuls, with a few student interpreters. The posts of 
ambassadors and ministers are now and are likely to be for years to 
come, filled by selection from public life, although we may hope that our 
Presidents may see the wisdom of making promotions of secretaries of 
legation to ministers, as has already been done in some instances. If 
you will examine the list of secretaries, consuls general, and consuls you 
will find the number is small. 

Another deterrent to attendance on such a course is that the student 
who stands highest or passes the State Department examination is not 
sure of an appointment to the service. Political or personal influence 
too often controls the selection by the President and Secretary of State. 
But there has been some improvement in this respect, and it is hoped 
that public sentiment will control in a greater degree in the future. 

Such a course as you are considering might be useful in other respects 
than in fitting young men for a State Department examination. In my 
intercourse with my countrymen I have been surprised at the ignorance 
among intelligent persons respecting the functions and usefulness of the 
diplomatic and consular services, and the relations and difference be- 
tween the two. The course suggested would furnish our young people 
with a better knowledge of these matters, even though they do not 
contemplate entering the service. 


From Hon. WALTER H. PAGE 


I think that one good school with a course looking towards service 
in our consular and diplomatic work might be useful in the United States, 
but the service is not large enough, I fear, to warrant the establishment 
of many such courses; for the number of vacancies in the service in any 
one year is not large. 

Nor am I thoroughly convinced that any elaborate special courses 
would be justified even in one school, further than I should say a two 
years’ post-graduate course in such subjects as international law and 
usage, and for the consular service in economic geography, in the shipping 
laws and courses of trade. Some knowledge of these subjects would be 
a great help, of course, in encouraging candidates to pass the examina- 
tions of the government and they would be better equipped then for 
such work. 

I should say that the best preparation for the service would be a good 
college course in economics and in as many modern languages as possible 
and then such a special course as I have just indicated, but when you 
consider the practicability of establishing a number of such schools you 
are met at the beginning with the small number of men who could obtain 
positions. 
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FRoM SENATOR Evinu Roor 


The number of persons employed in the diplomatic and consular 
service of the United States is so small that it would hardly be justifiable 
to propose to educate young men exclusively for that service as one is 
educated for law or medicine or engineering. A separate course, how- 
ever, which contains the elements of the knowledge and training nec- 
essary to be a diplomat or a consul would give a young man a chance for 
appointment to the service and would be of very great value to him even 
if he were not appointed. It would be useful in the many branches of 
business and in the professions which in the United States are coming 
more and more into contact with foreign affairs, and it would be useful 
to every one who is fitted by his natural abilities to be a leader of opinion 
as a citizen regarding the political duties of citizens in their dealing with 
the subjects to which the diplomatic and consular service relates. The 
direction which such a course should take can, I think, be best ascer- 
tained from the rules and the examination papers which have been pre- 
scribed for appointment as consul or diplomatic secretary. The scope 
and character of these examinations have been carefully worked out 
and determined by very competent men familiar with the business that 
diplomats and consuls have to do, and I know of no better way to deter- 
mine what such a course as you have in mind should be than by making 
the examination papers the basis upon which to proceed. I think the 
establishment of such courses in our State universities would be of very 
great value upon grounds of general public policy, because, however 
few of the students in them may receive appointment to office, they 
will serve as an introduction to a knowledge of foreign affairs which is 
very much needed on the part of our educated and thoughtful people 
One very serious difficulty in the international relations of the present 
day arises from the fact that while modern democracies are taking into 
their own hands more and more directly the powers of government, and 
more and more directly control the conduct of government in foreign 
affairs, a sense of responsibility in foreign affairs has not kept pace with 
the exercise of power. The voters who exercise the power to determine 
upon peace or war, upon limitation or freedom of intercourse, upon 
friendly or unfriendly conduct, thereby assume the responsibility of 
keeping the peace of the world, of maintaining friendly relations, of 
seeing to it that their country does justice, and of promoting the univer- 
sal good understanding which is necessary to the genera! progress of 
civilization. Our voters and public men generally do not realize that 
responsibility. They do not regulate their own conduct by a feeling 
of responsibility. They do not strive to ascertain and form an intelligent 
judgment upon what may be the consequence of their action and words. 
All over the world we can see foreign offices trying to keep the peace, to 
reach good understanding with other countries, and to be fair toward 
other countries, and at the same time popular outcry trying to break 
the peace, to promote misunderstanding, and to insist upon injustice 
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It is of great importance that the people of ruling democracies shall 
realize the responsibilities of their power. As a means towards that end 
I think such courses as you have in mind would be of very great value. 


FROM EX-PRESIDENT WILLIAM H. Tarr 


[ have no doubt that courses could be framed which would be useful 
for those who are preparing for the consular and diplomatic service, 
and that it would be a good thing to have such courses in a State univer- 
sity. The tenure of office, however, in the diplomatic career is so un- 
certain that I doubt if any university except one near the seat of govern- 
ment at Washington, would be justified in spending much time or money 
in furnishing such a course. 


From Hon. ANDREW D. WHITE 


" As to your question, the number of persons appointed to the diplo- 
matic service is, of course, not very large. The number appointed to the 
consular service is, naturally, larger and has a tendency to increase. 

As to the first named, the preparation that is given in some foreign 
countries, especially in France at the Ecole Libre des Sciences Politiques, 
is very full,—much more so than anything which any of our universities 
dreams of giving. E. g., this French institution has special courses in the 
preparation of diplomatic documents, and also of précis, or analyses of 
State papers, the draughting of notes, treaties, and the like. All, | 
think, that our universities can do at present to prepare men for the 
diplomatic service would be to give them thorough studies in modern 
history and in modern languages, especially French, which is the most 
practical and really the most important, since it ‘goes’’ everywhere, 
and in the elements of general law, American law and international law. 
I lay great stress on a certain amount of legal study of the sort usual in 
our law colleges,—in the preparation of young men for entering the 
legal profession, and then upon general internationallaw. * * * Of 
course, the more additional study candidates for entrance into the diplo- 
matic profession can give to literature and general history, the better. 

If anything were added to your general courses in law, literature and 
the like, taken by candidates, I should say that a course of lectures on 
the history of treaties, with some exercises in drawing diplomatic papers, 
might be useful. 

I greatly prize a good course of lectures on international law, for ALL 
students who have any taste for law, sociology and the like, and there 
should be a course of lectures on the development of the history of inter- 
national law, * * * 

Candidates for the consular service ought to know something, and 
the more, the better, of ordinary business matters and of the commerce 
of our country, and this could be given them by means of courses of lec- 
tures with supplementary text books. As to their knowledge of inter- 
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national law, they ought to have very much the same knowledge as that 
required for the diplomatic service. There is a Manual for the use of 
our consuls, issued by our State Department, which, I think, will give 
you the best guidance regarding this branch of the service. 

I attach great importance, both in the preparation for the diplomatic 
and for the consular service, to a knowledge of the principles of gen- 
eral, or, as John N. Pomeroy calls it, of “municipal law,’’ and, indeed, 
if I were in control of the State Department, I should give preference to 
candidates, who, in addition to the general preparation above named, 
had had one or two years of actual practice in a law office. 
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EDITORIAL COMMENT 


THE REGULATIONS GOVERNING THE USE OF THE PANAMA CANAL BY 
BELLIGERENTS 


On November 13, 1914, the President of the United States issued a 
proclamation ' containing Rules and Regulations Governing the Use of 
the Panama Canal by Vessels of Belligerents and the Maintenance of 
Neutrality by the United States in the Canal Zone. These rules are of 
much interest from two points of view, as indicating the attitude of the 
United States toward the use of the Canal by belligerents and as a prac- 
tical construction of what the United States Government conceives 
to be its rights and duties with respect to the Canal in a war, to which 
it is not a party, under the Hay-Pauncefote Treaty and the treaty of 


! The proclamation is printed in full in the SuPPLEMENT, p. 126. 
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1904 with Panama. The rules are intended to maintain both the neu- 
trality of the Canal and that of the United States holding and operating 
it as a government enterprise. it is understood that they are the result 
of the joint efforts of representatives of the Departments of State, Jus- 
tice, War and Navy. The framers, for the most part, have based the 
provisions of the rules upon the Hay-Pauncefote Treaty, which pre- 
scribed the conditions under which the Canal was to be constructed and 
operated; the Convention Respecting the Free Navigation of the Suez 
Maritime Canal of October 29, 1888, and the Rules issued thereunder 
on February 10, 1904, covering the use of that canal by belligerent war- 
ships in the Russo-Japanese War; * and the treaty between the United 
States and Panama of February 26, 1904, by which the United States 
obtained the right to construct the canal. Where it was necessary to 
make rules which could not be obtained from any of the foregoing 
sources, the framers have followed the rules agreed upon by the nations 
in conference at The Hague. The Hague Convention of 1907 Respecting 
the Rights and Duties of Neutral Powers in Naval War (No. 13) is 
liberally drawn upon for guidance. 

Rule 1 defines the meaning of a vessel of war. It may seem super- 
Huous that such a definition should be made, since modern warships 
are so easily distinguished by their build, armament and crew from 
vessels used for peaceful purposes; but the practice of some Powers 
in recent years of converting certain merchant vessels, made adaptable 
in their construction for use as warships, into an auxiliary fleet in time 
of war adds to belligerent naval forces a type of vessels not easily dis- 
tinguished from vessels of the same type which retain their private and 
commercial character. The laying down at the outset of the exact 
characteristics which the Government of the United States regards as 
appertaining to a vessel of war will obviate the probability of dispute 
over vessels whose character might otherwise be questionable. It is 
believed that this is the first time the term “vessel of war’”’ has received 
such formal and official definition. According to Rule 1, such a vessel 
must be (a) a public armed vessel, (b) commanded by a duly commis- 
sioned officer, (¢) whose name appears on the official list of officers of the 
military fleet, (d) the crew of which is under regular naval discipline, 
and (e) which is qualified by its armament and personnel to act offensively 
ugainst the enemy’s public or private ships. Requirements (a), (b), (¢), 
and (d) conform to and seem to be based upon the articles of the Hague 


? Printed in British and Foreign State Papers, Vol. 102, p. 591. 
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Convention of 1907 Relative to the Conversion of Merchant Ships into 
Warships, which fix the conditions to be complied with in order that such 
merchant ships may have the rights and duties accruing to warships. 
The last requirement, (e), draws a line between ships armed for offensive 
purposes and those armed for defensive purposes. The evident inten- 
tion in making this distinction is to exclude from the application of the 
rules merchant vessels of belligerent nationality which carry armament 
for the sole purpose of defense which the Department of State held, in a 
circular issued on September 19, 1914, would not acquire the character 
of ships of war.° 

Rule 2 accords the same treatment as that given to belligerent vessels 
of war to every vessel not falling within the definition of Rule 1 which 
is employed in belligerent service as a transport or fleet auxiliary, or 
otherwise to aid in hostilities either on land or sea, whether such vessel 
be belligerent or neutral, armed or unarmed, hospital ships excepted. 
The rule follows Section 8 of the Suez Canal Rules of 1904. 

Rule 3 requires the commanding officer of « warship, before it is per- 
mitted to pass through the Canal, to give a written assurance that the 
rules and regulations covering the use of the Canal will be observed. 
The reason for this rule is obvious. A public ship of a foreign nation is 
regarded either as a part of its territory or as a governmental agency, 
and as such it is not subject to local jurisdiction. The local authorities 
at Panama would therefore be unable to punish, according to the laws 
of the United States relating to the Canal and the rules and regulations 
issued thereunder, persons aboard such ships who may be guilty of in- 
fractions of the rules. By taking the assurance provided for in Rule 3 
from the commanding officer of such a ship, it is made his duty to see 
to it that the rules and regulations are complied with, and a violation 
committed after such an assurance would be a just cause for complaint 
to his government and demand for reparation and, if the infraction were 
serious and no other remedy seemed adequate, the United States would 
be justified in barring the ship under his command from the further use 
of the Canal. See the first rule of Article 3 of the Hay-Pauncefote 
Treaty and Article 9 of Hague Convention No. 13. 

This jurisdictional difference is further illustrated by the same rule 
in its provisions concerning transports, auxiliaries and other vessels 
referred to in Rule 2.. Such vessels, it has been observed, may or may 

For the criteria by which the offensive or defensive purpose of the armament 
may be determined, see text of the circular printed in the SUPPLEMENT, p. 121. 
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not be public vessels. If the vessel has the character of a public ship 
by being in command of an officer of the military fleet, the same written 
assurance is taken from him as that required from the commanding 
officer of a vessel of war: but, if such an officer is not in command, the 
authorities of the Panama Canal are authorized to take such steps 
as may be requisite to insure the observance of the rules and regula- 
tions. 

tule 4 restricts the revictualing and taking on of stores by war vessels, 
transports, and auxiliaries to what is strictly necessary and requires their 
transit through the Canal with the least possible delay. This rule is 
taken literally from the third rule of Article 3 of the Hay-Pauncefote 
Treaty, which in turn followed Article 4, par. 2, of the Suez Canal Con- 
vention. The rule provides further that prizes shall be subject to the 
same rules as belligerent warships. This provision is also taken literally 
from the Hay-Pauncefote Treaty and the Suez Canal Convention 
(Article 3, Rule 3, and Article 6, respectively). 

Rules 5 and 6 prohibit, within the territorial waters of the Canal Zone, 
the receipt of fuel or lubricants by vessels of war, transports and auxil- 
iaries, except on the written authorization of the Canal authorities 
specifying the amount of such supplies which may be furnished, and 
provides that, before such authorization is given, the commanding 
officer shall declare in writing the amount of fuel and lubricants already 
on board his ship. Similar provisions relating to the supply of coal are 
found in Sections 1 and 2 of the Suez Canal Rules of 1904. The American 
rule, it will be noted, includes not only coal, but any article which might 
be used for fuel, and adds lubricants, which are almost as necessary for 
the operation of the complicated and delicate machinery of modern war- 
ships as the means of propulsion. 

Rule 7 recognizes the difference in international law between the fur- 
nishing of supplies to a belligerent by a neutral government, which is 
prohibited, and by a neutral private individual, which is not prohibited. 
See Articles 6 and 7 of Hague Convention No. 13. By Section 6 of the 
Panama Canal Act of August 24, 1912, the President is authorized, 
through the government-owned Panama Canal Railroad Company, 
or otherwise, to establish and maintain facilities to provide ‘coal and 
other materials, labor, repairs, and supplies for vessels of the Govern- 
ment of the United States and, incidentally, for supplying such at reason- 
able prices to passing vessels.”’ In order to avoid a violation of its neutral- 
itv in the exercise of its functions under this law, Rule 7 declares that 
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belligerent vessels will not be furnished with supplies at the Canal, 
either directly by the Government of the United States or indirectly 
by it through the intervention of a corporation or otherwise. The right 
of private individuals to furnish supplies to belligerents is not impaired, 
but the rule places the limitations upon it required by the laws of neutral- 
itv. After compliance with Rules 5 and 6, private contractors may, 
under Rule 7, supply belligerent vessels with fuel and lubricants in such 
sunount as will enable them, with the supplies already on board, to 
reach the nearest accessible port, not an enemy port, at which they can 
obtain the supplies necessary for the continuation of the voyage. A 
similar rule covering coal is contained in Section 3 of the Suez Canal 
Rules of 1904, except that the reference to an enemy port is omitted, 
for the reason, probably, that an enemy port is not to be considered 
as accessible for the purpose of taking on supplies. Hague Convention 
No. 13 differs from both the Panama Canal Rules and the Suez Canal 
Rules in this respect. It provides in Article 19 that belligerent warships 
may take on sufficient fuel to enable them to reach the nearest port in 
their own country. 

The fuel and lubricants received in accordance with the foregoing 
stipulations will be deducted from the amounts otherwise allowed in 
United States ports within three months thereafter. In so providing, 
Rule 7 carries out the intention of Article 20 of Hague Convention 
No. 13, which forbids belligerent warships which have received fuel in 
2 neutral port from replenishing its supply within the succeeding three 
months in a port of the same Power. 

This rule contains a further provision which has probably been in- 
serted because of the peculiar circumstances existing at the Panama 
Canal. It allows belligerent warships within the territorial waters of the 
(‘anal Zone to take supplies of fuel and lubricants from vessels under 
belligerent control on the same terms as such supplies may be furnished 
by private contractors. It is not unlikely that this concession to bellig- 
erents is due to the inability of their ships to replenish their fuel and 
lubricants from the principal, or at least the only reliable, supplies of 
such articles at the Canal, namely, those owned by the Government of 
the United States. Provisions other than fuel and lubricants may be 
furnished by contractors to belligerent ships only upon permission of the 
(‘anal authorities and then in such amount as to bring the ship’s supplies 
up to the peace standard. The measure of these provisions is taken from 
Article 19 of Hague Convention No. 13. 
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Rule 8 prohibits belligerents from embarking or disembarking troops, 
munitions of war or warlike materials in the Canal, except in case of 
necessity, due to the accidental hindrance of the transit, of which neces- 
sity the Canal authorities shall be the judge, and the transit shall be 
resumed with all possible dispatch. This is an enactment of the fourth 
rule of Article 3 of the Hay-Pauncefote Treaty, with an interpretation 
which allows the embarkment or disembarkment only when the Canal 
authorities consider that the accidental hindrance of the transit makes 
such action necessary. A provision to the same effect, but dissimilar 
in detail, is found in Article 5 of the Suez Canal Convention, and Sec- 
tion 7 of the rules issued thereunder in 1904. 

The stay of belligerent vessels in the territorial waters of the Canal 
Zone is limited by Rule 9 to twenty-four hours, except in case of distress, 
when they must leave as soon as possible, and a vessel of war of one 
belligerent may not depart within twenty-four hours from the departure 
of a vessel of an opposing belligerent. This is the fifth rule of Article 3 
of the Hay-Pauncefote Treaty and it conforms to the third paragraph 
of Article 4 of the Suez Canal Convention and Sections 5 and 6 of the 
Suez Canal Rules. It is also in accordance with Hague Convention 
No. 13. A reasonable construction is placed upon the twenty-four hours 
referred to, by not including in them the time necessarily occupied in 
passing through the Canal. 

In order to be sure that the Canal shall be kept free and open on terms 
of entire equality, Rule 10 forbids at any one time, except by special 
arrangement, more than three warships of a belligerent, including those 
of its allies, in either terminal port or its adjacent waters or in transit 
through the Canal, and limits to six the total number of such vessels 
at any one time in all the territorial waters of the Canal Zone. The 
reason given for the promulgation of the rule seems to indicate that it 
was feared if the use of the Canal was not restricted it might become 
blocked to commercial vessels, at least for a time, through its use by 
belligerent ships. The proclamation states that the rule is issued in the 
exercise of the exclusive right of the United States to regulate and man- 


age the Canal. This right is granted to it by Article 2 of the Hay- 
Pauncefote Treaty; but the rule is also justified by Article 15 of 
Hague Convention No. 13, which restricts to three the number of 
belligerent ships which may be simultaneously in a neutral port. 

Rule 11 regulates the departure of vessels of the opposing belligerents 
when they happen to be present simultaneously in the waters of the 
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Canal Zone. Following the Hague Convention No. 13, it provides that 
a period of not less than twenty-four hours must elapse between the 
departure of a vessel of war or vessel falling under Rule 2 of one bellig- 
erent and a similar vessel of its adversary. The order of departure is 
determined by the order of arrival, unless the ship which arrived first 
is so circumstanced that an extension of its stay is permissible. A 
belligerent vessel of war or ship falling under Rule 2 may not depart until 
twenty-four hours have elapsed since the departure of a private vessel 
of his adversary. 

Rule 12 contains provisions which appear to be intended to discourage 
the hovering of belligerent ships in or near the waters of the Canal Zone 
which might tend unduly to interfere with the use of the Canal by 
other belligerents or by neutral vessels. It provides that a belligerent 
warship or vessel falling under Rule 2 shall, if it returns to Canal waters 
within a week after departure therefrom, lose its privilege of precedence 
in departure over vessels flying a hostile flag which may enter those 
waters after its return and within one week from its previous departure. 
This rule applies whether the belligerent vessel has passed through the 
Canal or not. 

The prohibition contained in Rule 7 against the furnishing of supplies 
to belligerent vessels at the Canal by the Government of the United 
States is extended by Rule 13 to the use of the repair facilities and docks 
belonging to the United States, except in cases of actual distress. In 
these exceptional cases, the repairs may only be made upon order of the 
(‘anal authorities, to the degree necessary to render the vessel seaworthy, 
and they must be made with the least possible delay. The maintenance 
at the Canal by the Government of the United States of facilities for the 
repair of ships operates against the establishment of such facilities by 
private enterprise, and vessels in need of assistance will necessarily be 
obliged either to go without repairs or be allowed the use of the govern- 
ment-owned plants. Under these circumstances, the granting of this 
accommodation by the United States Government to the vessels of all 
belligerents on equal terms would seem to be a justifiable relaxation of 
the rule which forbids the supplying of war materials by a neutral 
government to a belligerent Power. In all other respects, the rule con- 
forms literally to the requirements of Article 17 of Hague Convention 
No. 13. 

$v Rule 14 the use of radio installation on all vessels of belligerents, 
whether public or private, and on all vessels coming within Rule 2, is 


174 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


restricted to Canal business. This is designed to prevent the transmis- 
sion of communications from vessels in the Canal Zone to belligerents 
outside of that jurisdiction. It conforms to the inhibition in Article 5 
of Hague Convention No. 13. 

tule 15 is a new provision. It forbids belligerent air craft, publie 
or private, not only to descend or ascend within the jurisdiction of the 
United States in the Canal Zone, but to pass through the air spaces 
above the lands and waters within that jurisdiction. The right of the 
United States to forbid the use of its territory for the landing and ascent 
of air craft is clear; but, in view of the unsettled state of the law as to 
the jurisdiction in the air space above national territory, the assumption 
of such jurisdiction by the United States at Panama is interesting and 
important, and may be regarded as a definite indication of the attitude 
of the Federal Government toward the subject. The prohibition may be 
easily defended as a necessary safeguard to protect the valuable property 
in the Canal from the danger of injury involved in the passage of air 
craft over it, and as a means of preventing belligerents from spying upon 
enemy vessels using the Canal. 

Finally, Rule 16 includes within the Canal Zone, for the purposes of 
the rules, the cities of Panama and Colon and the harbors adjacent 
thereto. The proclamation states that the United States has authority 
to do this under its treaty with Panama of February 26, 1904. The 
specific articles of the treaty granting this authority are not mentioned, 
but it is no doubt included in the right and duty of the United States to 
maintain the neutrality of the Canal and to preserve the independence 
of the Republic of Panama. If such authority were not exercised by 
the United States, the proximity of the cities of Colon and Panama to 
the Canal under a separate jurisdiction would make it difficult, if not 


impossible, for either the United States or the Republic of Panama to 
apply and enforce the ordinary rules of neutrality upon the Isthmus. 
In view of the close association of the interests of the United States and 
Panama, a protocol was signed by the two Governments on October 10, 
1914, to facilitate the maintenance of their neutral obligations. This 
protocol is referred to in the President’s proclamation and is annexed 
to it. It provides “That hospitality extended in the waters of the 
Republic of Panama to a belligerent vessel of war or a vessel belligerent 
or neutral, whether armed or not, which is employed by a belligerent 
power as a transport or fleet auxiliary, or in any other way for the 
direct purpose of prosecuting or aiding hostilities, whether by land or 
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sea, shall serve to deprive such vessel of like hospitality in the Panama 
(‘anal Zone for a period of three months, and vice versa.” 


SECRETARY BRYAN’S PEACE PLAN 


Previous editorials in the Journal have reported the progress made 
from time to time by Secretary of State Bryan in the negotiation of 
treaties for the advancement of peace in the form devised by him, 
namely, by providing for commissions of inquiry to pass upon inter- 
national disputes to which arbitration treaties do not or are not applied 
or upon any other difference which can not be adjusted by diplomatic 
methods. For the convenience of our readers, the present editorial will 
give a brief résumé of what has so far been accomplished. 

Up to the present time, 35 nations have accepted the plan in principle, 
namely, Argentina, Austria-Hungary, Belgium, Bolivia, Brazil, Chile, 
China, Costa Rica, Cuba, Denmark, Dominican Republic, Ecuador, 
France, Germany, Great Britain, Greece, Guatemala, Haiti, Honduras, 
Italy, the Netherlands, Nicaragua, Norway, Panama, Paraguay, Peru, 
Persia, Portugal, Russia, Salvador, Spain, Sweden, Switzerland, Uru- 
guay, Venezuela. A comparison of this list with the nations invited 
to the Second Hague Peace Conference shows that only 10 have 
failed to accept the plan in substance and among these one first-class 
power only will be found, namely, Japan. It is not likely that Japan 
was omitted from the list of nations which were invited to adhere to 
the plan, and the absence of its name from the list of acceptances is 
no doubt due to the unsettled state of certain well-known questions out- 
standing between the two governments. Among the remaining 9% 
nations which have not accepted are found four Balkan States, Bulgaria, 
Montenegro, Roumania, and Servia, which appear to have been too 
much occupied with warlike affairs to give serious consideration to 
other matters. Turkey has also failed to accept, probably for the same 
reason, and Luxembourg and Siam likewise do not appear on the list of 
acceptances. All of the American republics are included in the list of 
acceptances except two, namely, Colombia and Mexico. In the case of 
the latter country, the absence of a government recognized by the 
United States is obviously the reason for the failure of that nation to be 
included in the plan at the present time, and the outstanding dispute be- 
tween Colombia and the United States growing out of the separation of 
Panama is probably the reason for Colombia’s non-appearance on the list. 
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Of the 35 nations which have accepted the plan in principle, 30 have 
already actually signed treaties. Twenty-one of these, with the dates 
of signature of the treaties, are listed in the editorial on page 566 of 
the Journal for July, 1914. On August 29th a treaty was signed with 
Paraguay, and we noted in a comment in the last number, page 876, 
the signature on September 15th of treaties with China, France, Great 
Britain and Spain. Since then treaties have been concluded as follows: 
Russia, October 1, 1914; Ecuador, Greece and Sweden, October 13, 1914, 
making 30 treaties in all. This leaves only 5 treaties to be negotiated 
with the countries which have accepted the plan in principle, namely, 
Austria-Hungary, Belgium, Cuba, Germany, Haiti. It will be noted 
that 3 of these are countries engaged in the European war, and treaties 
with them are likely to be postponed until they again turn their attention 
to the pursuits of peace. 

Of the treaties actually signed, all of them have received the advice 
and consent of the Senate to their ratification, excepting those with 
Panama and Santo Domingo. The special relation which the United 
States has assumed by treaty toward those countries is no doubt the 
cause of the delay in the action of the Senate. The dates on which the 
Senate’s favorable action was taken upon the treaties are as follows: 


August 13: 
Argentina, Bolivia, Brazil, Chile, Costa Rica, Denmark, 
Guatemala, Honduras, Italy, the Netherlands, Nicaragua, 
Norway, Persia, Portugal, Salvador, Switzerland, Uruguay, 
Venezuela. 


August 20: 
Peru. 


September 25: 
France, Great Britain, Spain. 


October 13: 
China, Russia. 
October 20: 


Ecuador, Greece, Sweden. 


October 22: 
Paraguay. 
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Of the foregoing treaties, ratifications have been exchanged of 10, as 
follows: 

solivia, January 8, 1915; Costa Rica, November 12, 1914; Denmark, 
January 19, 1915; France, January 22, 1915; Great Britain, Novem- 
ber 10, 1914; Guatemala, October 13, 1914; Norway, October 21, 1914; 
Portugal, October 24, 1914; Spain, December 21, 1914; Sweden, Jan- 
uary 11, 1915. 


THE PURCHASE OF VESSELS OF WAR IN NEUTRAL COUNTRIES BY 
BELLIGERENTS 


The recent attempt of a belligerent engaged in the European war to 
place contracts with American manufacturers for the construction and 
purchase of submarines and its abandonment at the suggestion of 
President Wilson raise interesting and somewhat technical questions 
involving the neutral obligations of the United States, especially as a 
submarine may be completely constructed, launched and leave the 
jurisdiction of the United States under its own steam, or in tow, or it 
may be carried as cargo in parts or as a whole on board a merchant 
vessel. The remarkable evolution in the types of the engines of modern 
warfare is so recent and rapid that questions concerning them are likely 
to arise at any time for which no authoritative precedent may be found, 
and the present question, if it had not been settled by the voluntary 
action of the manufacturers,’ would have necessitated the application 
of principles rather than an appeal to precedents for its solution. 


The official statement which ended the incident, issued by the Secretary of State 
on December 7, 1914, reads: ‘‘ When information reached the State Department that 
the Fore River Company was planning to build a number of submarines for one of the 
allies, inquiry was made to ascertain the facts. Asa result of the inquiry, Mr. Schwab 
called at the State Department last week with his attorney, and laid before the de- 
partment what his company had planned to do, stating that before undertaking the 
work he had secured the opinion of a number of international lawyers, and was keep- 
ing within the requirements of neutrality as outlined by them. 

“I stated to him that the President, basing his opinion upon information already 
obtained, regarded the work, as contemplated, a violation of the spirit of neutrality, 
but told him I would lay his statement before the President, and then give him a final 
answer. 

“On Friday I had a conference with the President, and he instructed me to inform 
Mr. Schwab that his statement only confirmed him in the opinion previously formed 
that the submarines should not be built. Within a few minutes after my return from 
the White Tdouse, Mr. Schwab called me by long-distance telephone, and told me 


178 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


In 1879 there occurred a case which may be considered somewhat 
of a precedent, in which Mr. Evarts, Secretary of State, held that the 
shipment to one of the belligerents in the war between Chile and Peru 
of a torpedo launch in sections, ready to be set up, or even as a com- 
pleted sea-going vessel, would not be a violation of the neutrality laws of 
the United States.* But a different attitude was assumed by Great 
Britain during the Spanish-American War, when that Government pro- 
hibited the completion of a cruiser and the departure from its jurisdic- 
tion of a nearly completed torpedo boat, which had been purchased by 
the United States about a month before the commencement of hostil- 
ities. 

Submarines and other war vessels sold in parts or even completed 
and launched or ready for launching may be considered as articles of 
commerce and as such the traffic in them may be claimed to be not 
different from nor subject to stricter prohibitions than traffic in other 
articles of commerce used exclusively for warlike purposes, such as 
explosives, guns, ordnance, airships, etc., the sale of which is not made 
illegal by either municipal or international law, but which are subject 
to seizure as contraband of war outside the territorial jurisdiction by an 
enemy of the purchasing government. “It is fully recognized,” says 
Hall,’ “that a vessel completely armed, and in every respect fitted the 
moment it receives its crew to act as a man of war, is a proper subject 
of commerce. There is nothing to prevent its neutral possessor from 
selling it, and undertaking to deliver it to the belligerent either in the 
neutral port or in that of the purchaser, subject to the right of the other 
that he submitted to the President’s views of the subject, and that I could announcé 
that his firm would not build submarines for any belligerent. country for delivery dur- 
ing the war. This closes the submarine incident.’ (Washington Post, Dec. 8, 1914, 
p. 3.) 

2 Moore, International Law Digest, Vol. VII, p. 960 

Ibid., Vol. VII, p. 861. The sale to Russia during the Russo-Japanese War by 
the North German Lloyd and German Hamburg-American Steamship Companies 
of a number of merchant vessels adaptable to warlike purposes is not generally criti- 
cized on the ground that Germany allowed the sale by its subjects and delivery to ons 
of the belligerents of vessels which were easily converted into warships, but, owing 
to its interest in the vessels, which practically formed a part of her auxiliary navy, 
the objection is made that Germany was a party to the sale, and thereby violated her 
duty as a neutral nation. Hershey, Essentials of International Public Law, sec. 462, 
note 6, and citations there given. This author erroneously states that the vessels 


were sold to Japan. 
‘ International Law, 6th ed., p. 606. 


EDITORIAL COMMENT 179 


belligerent to seize it as contraband if he meets it on the high seas or 
within his enemy’s waters.”” For this reason, the Declaration of London 
characterizes as absolute contraband, ‘war ships, including boats, and 
their distinctive component parts, of such a nature that they can only 
be used on a vessel of war,”’ and these articles are likewise included in the 
lists of absolute contraband issued by the belligerents on both sides of 
the present struggle. 

Qn the other hand, it is a fundament of neutrality that a neutral 
government may not allow its territory to be made a military or naval 
base for operations against a state with which it is at peace, and the 
United States Government assumed and for many years maintained a 
position on this question in advance of other nations. It was forced to 
declare its attitude early in its history, when the French minister, the 
notorious citizen Genet, in 1793 persisted in fitting out and arming 
privateers in American ports to cruise against the British. President 
Washington's Cabinet, which included Thomas Jefferson and Alexander 


Hamilton, on August 3, 1793, adopted rules as to the “equipment of 
vessels in the ports of the United States by belligerent Powers,”’ which 
made unlawful, among other acts, “the original arming and equipping 
of vessels in the ports of the United States by any of the belligerent 
parties for military service, offensive or defensive,” and “ equipments 
of vessels in the ports of the United States, which are of a nature solely 
adapted to war.’’ These rules were embodied in Hamilton’s circular to 
the collectors of customs in the ports of the United States issued on 
August 4, 1793,° and the Governors of the several States were requested 
to be on their watch against such enterprises and to seize such vessels 
found within their jurisdiction.© These Executive orders and subsequent 
proclamations of neutrality issued by President Washington proved to be 
inadequate to maintain the high standard of neutral conduct adopted 
by Washington and his Cabinet, and he appealed to Congress for legisla- 
tion. His appeal resulted in the passage of the first neutrality law of 
the United States on June 5, 1794. 

Section 3 of this statute prohibited the fitting out and arming within 
the United States of vessels intended to commit hostilities against a 
state with which the United States is at peace. This inhibition has been 
carried through the various revisions and amendments of the neutrality 
laws and now appears, with slight changes of phraseology, as Section 11 
° Moore, Digest of International Law, Vol. VII, pp. 890-891. 

6 Thid., p. 889. 
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of the Penal Code of the United States which went into effect on Jan- 


uary 1, 1910. The section reads as follows: 


Whoever, within the territory or jurisdiction of the United States, fits out and 
arms, or attempts to fit out and arm, or procures to be fitted out and armed, or know- 
ingly is concerned in the furnishing, fitting out, or arming of any vessel, with intent 
that such vessel shall be employed in the service of any foreign prince or state, or of 
any colony, district, or people, to cruise or commit hostilities against the subjects, 
citizens, or property of any foreign prince or state, or of any colony , district, o1 pe opl 
with whom the United States are at peace, or whoever issues or delivers a commission 
within the territory or jurisdiction of the United States for any vessel, to the intent 
that she may be so employed, shall be fined not more than ten thousand dollars and 
imprisoned not more than three years And every such vessel, her tackle apparel, 
and furniture, together with all materials, arms, ammunition, and stores which may 
have been procured for the building and equipment thereof, shall be forfeited; on 
half to the use of the informer and the other half to the use of the United States 


The statute has been the subject of much judicial interpretation, 
in which the question of intent has been the determining factor. Dana, 
commenting upon this provision of the law as interpreted by the courts, 
says, in his notes to Wheaton’s “Elements of International Law” 
(1866): 

An American merchant may build and fully arm a vessel, and supply her with 
stores, and offer her for sale in our own market. If he does any acts, as an agent o1 
servant of a belligerent, or in performance of an arrangement or understanding with 
a belligerent, that she shall be employed in hostilities when sold, he is guilty. H: 
may, without violating our law, send out such a vessel, so equipped, under the 
flag and papers of his own country, with no more force of crew than is suitable 


for navigation, with no right to resist search or seizure, and to take the chances 


of capture as contraband merchandise, of blockade, and of a market in a bellig- 
erent port. In such case, the extent and character of the equipm« nts Is as im 
material as in the other class of cases. The intent is all. The act is open to great 
suspicions and abuse, and the line may often be scarcely traceable; yet the principle 
is clear enough. Is the intent one to prepare an article of contraband merchandise, 
to be sent to the market of a belligerent, subject to the chances of capture and of th 


market? Or, on the other hand, is it to fit out a vessel which shall leave our port to 
cruise, immediately or ultimately, against the commerce of a friendly nation? The 
latter we are bound to prevent. The former the belligerent must prevent 

The cases under the statute have therefore been decided accordingly 
as the evidence showed an intent formed within the limits of the United 
States to employ the vessel in the prohibited service.’ 


7 United States Statutes at Large, Vol. 35, Part 1, p. 1090; R. S. 5283. 
£ 


8’ Page 563, note. 


* The Laurada (1900), 98 Fed. Rep. 983. 
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The legal requirement of strictly construing penal statutes has appar- 
ently in some cases caused the courts on the evidence submitted to place 
a narrower construction upon the statute than was intended by its 
framers and considering its history. The Executive branch in inter- 
preting the Government’s neutral obligations, has not, however, been 
hampered by any such requirement. During the Civil War it demanded 
of Great Britain the full performance of her duty as a neutral, the same 
as the United States had accorded to her three-fourths of a century 
before during her contest with France. The famous Alabama case, 
which was submitted to the arbitration of the Geneva Tribunal under 
the Treaty of Washington of 1871 was a result of this demand. Due 
to the insistence of the United States, the first rule of that treaty stated 
that a neutral government is bound 
to use due diligence to prevent the fitting out, arming, or equipping, within its juris- 
diction, of any vessel which it has reasonable ground to believe is intended to cruise 
or to carry on war against a Power with which it is at peace; and also to use like 
diligence to prevent the departure from its jurisdiction of any vessel intended to 
cruise or carry on War as above, such vessel having been specially adapted in whole or 
in part, within such jurisdiction, to warlike use.'” 


The Alabama was a cruiser constructed in England for the Confederate 
States, and, although the Federal authorities had furnished the British 
Government with evidence of the hostile purpose for which the cruiser 
was intended, she was allowed to escape, but before taking on her equip- 
ment and armament, which were afterward supplied to her outside of 
British territorial waters by other ships from England. The arbitral 
tribunal, by an award dated September 14, 1872, allowed the United 
States the sum of $15,500,000 for the damages done to its commerce by 
the Alabama and sister ships, on the ground that “the British Govern- 
ment failed to use due diligence in the performance of its neutral obliga- 
tions; and especially that it omitted, notwithstanding the warnings and 
official representations made by the diplomatic agents of the United 
States during the construction of the said No. 290 [the Alabama], to 
take in due time any effective measures of prevention, and that those 
orders which it did give at last, for the detention of the vessel, were issued 
so late that their execution was not practicable.” "' 


Moore, International Arbitrations, Vol. I, p. 550. 
Ibid., p. 655. The words “due diligence’? were defined by the Tribunal as 
being the amount of diligence which “ought to be exercised by neutral govern- 
ments in exact proportion to the risks to which either of the belligerents may 
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As to the effect of the first rule of the Treaty of Washington upon the 
doctrine of intent applied by the United States courts in interpreting 
the neutrality act, Dr. Freeman Snow,’ a leading authority, says: 


In considering this question, it should be remembered that, by the introduction of 
steam as the motive power of ships, and of iron and steel as the material of their con- 
struction, the conditions of maritime warfare have been very radically changed 
What might have been a reasonable rule as applied in the time of sailing ships might 
now, in the age of swift ironclads, be intolerably oppressive. In the cases of the 
Santissima Trinidad, U.S. v. Quincy, and the Meteor, the courts were dealing with 
small sailing vessels, which had been converted into privates rs, the possession of 
which by one or the other belligerent. made very little difference in the general result 
of the struggle; whereas, the possession of an ironclad ship might very well turn thi 
scale one way or the other, as indeed it did in the war between Chile and Peru, in 
ISSO-1S8S81. This great power of inflicting injury upon one of the belligerents, it is 
fair to say, ought not to be permitted to neutral citizens; and the neutral nation is 
ilone in a position to restrain them. 

In view of these facts, it is believed that the doctrine set up by the United States 
Neutrality Act and by the Federal Courts, that the “‘intent”’ of the owner or ship- 
builder is the criterion by which his guilt or innocence is to be judged, is wholly in- 
adequate; it would not for a moment stand the test of the rule of ‘‘due diligence,” as 
applied by the Geneva Tribunal. 


The rules of the Treaty of Washington were not generally accepted as 
a statement of existing law between states,'*® but it was admitted that 
they showed evidence of a usage which might eventually ripen into law, 
which would prohibit the construction and fitting out of vessels of war 
in neutral countries, and the growth of such a usage was approved by 
leading writers. Thus Hall, in the 4th Edition of his work, says: 


That the usage which is in course of growth extends the duties of a neutral state 
into new ground is plain; but it does not follow that the extension is either unhealthy 
or unnecessary. Though an armed ship does not differ in its nature from other ar- 
ticles merely contraband of war, it does differ from all in the degree in which it ap- 
proaches to a completed means of attacking an enemy. The addition of a few trained 
men to its equipage, and of as much ammunition as can be carried in a small coasting 
vessel, adapts it for immediate use as part of an organized whole of which it is the 
most important element. The same cannot be said of any other article of contraband. 
It is neither to be expected nor wished that belligerent nations should be patient of 


be exposed, from a failure to fulfil the obligations of neutrality on thei: >art.” 
Ibid., p. 654. 

2 Snow, Cases, note on pp. 437-438. Cf. Scott, Cases, 720. 

'3 For a collection of views of leading publicists on the rules, see Moore, Arbitra- 
tions, Vol. I, pp. 670-678. 
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the injury which would be inflicted upon them by the supply of armed vessels to 


their enemies as mere contraband of war.!4 


Since Hall wrote, the first rule of the Treaty of Washington has been 
incorporated almost literally in the Hague Convention of 1907 Concern- 
ing the Rights and Duties of Neutral Powers in Naval War, the only 
notable modification being the substitution for “due diligence” of the 
phrase “to employ the means at its disposal.’’ Article 8 of that conven- 
tion reads: 

\ neutral government is bound to employ the means at its disposal to prevent the 
fitting out or arming of any vessel within its jurisdiction which it has reason to believe 
Ss Inte nded to cruise, or engage in hostile operations, against a power with which 
that government is at peace. It is also bound to display the same vigilance to prevent 
the departure from its jurisdiction of any vessel intended to cruise, or engage in hostile 
operations, which had been adapted entirely or partly within the said jurisdiction 


for use 1n wal 


This convention has been adhered to by the United States and has been 
signed and ratified by all the great Powers, except Great Britain and 
Italy, which have signed but not ratified it. 

It will be observed that the question of intent as modified in the first 
rule of the Treaty of Washington has been carried into the Hague Con- 
vention, but the determination of this question, which is a matter of 
evidence, would not seem to be nearly so difficult now as it formerly was. 
“ Under the new rule it is no longer a question of the intent of the person 
arming and equipping the vessel, but of the intent of those for whom the 
vessel is being so armed and equipped. In other words, the probable 
destination or use of the vessel is made the test as to whether it should 
he permitted to leave port, irrespective of the intent of the ship-builder 
or temporary owner. The old distinction between the animus vendendi 
and the animus belligerandi is thus done away with.” ' The radical 
and distinctive changes which have been made in the character and 
construction of warships in recent years should make the securing of 
evidence of intent a simple matter compared to what it was when the 
statute was drawn. At that time vessels of war were not easily dis- 
tinguishable from merchant vessels, except for their armament, which 
might even be portable, and mere evidence of construction and build 
offered little indication as to the purpose for which the vessel was to be 
Page 639. 

Scott, The Hague Peace Conferences of 1899 and 1907, Vol. 2, p. 511. 
16 Fenwick, ‘ihe Neutrality Laws of the United States, p. 119. 
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used. Now, however, warships constitute a distinct type and their 
build is easily distinguishable from vessels intended for commerce. In 
view of the changed conditions, Hall thinks that the doctrine should be 
founded upon the character of the vessel itself and not upon the question 
of intent. ‘“‘ Experts are perfectly able,”’ he says, “to distinguish vessels 
built primarily for warlike use; there would therefore be little practical 
difficulty in preventing their exit from neutral ports, and there is no 
reason for relieving «a neutral government from a duty which it can 
easily perform.” 

Furthermore, owing to their enormous cost, it is hardly probable that 
a private individual or firm would undertake bona fide, upon his or its 
initiative, to construct a war vessel of any design and take the chance 
of selling it in the market, and thus bring the transaction within legit- 
imate dealing in contraband. The business of building modern war- 
ships seems to be confined to the construction of ships under government 
contract and often as the result of competitive bidding. Such a contract 
from a belligerent country would seem to be conclusive evidence of an 
intent to construct the ship for hostile purposes. Oppenheim '° thus 
states the proposition: 

Ifa subject of a neutral builds armed ships to order of a belligerent, he prepares 
the means of naval operations, since the ships on sailing outside the territorial waters 
of the neutral and taking in a crew and ammunition can at once commit hostilities. 
Thus, through carrying out the order of the belligerent, the neutral territory con- 
cerned has been made the base of naval operations. And as the duty of impartiality 
includes the obligation of the neutral to prevent either belligerent from making neutral 
territory the base of military or naval operations, a neutral violates his neutrality by 
not preventing his subjects from carry ing out an order of a belligerent for the building 


ind fitting out of men-of-war 


The application of the foregoing remarks to submarines supplied under 
the circumstances referred to in the beginning of this comment remains 
to be considered. It will be observed that the American Neutrality Act, 
the rule of the Treaty of Washington, and the Hague Convention apply 
It will also be noticed that the terms “ vessel’’ and “ ship”’ are 


used interchangea!!v.'” There does not seem to be any room for doubt 


TO VESSE ls. 


International Law, 4th ed., p. 640 
‘8 International Law, 2d ed., Vol. 2, p. 405 
’See quotations from international law writers in this comment, the Declaration 
of London, and the official lists of contraband issued by the Governments 
Swan v. United States, 19 Court of Claims, 51, 62, holding that within the meaning 


of the Prize Act of 1864 the terms “vessel’’ and ‘“‘ship”’ are synonymous 


See alsu 
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that a submarine completed and launched is a vessel within the meaning 
of the statute and conventions. In the official definition of the words 
used in the laws of the United States, it is provided that “the word 
‘vessel’ includes every description of water craft or other artificial con- 
trivance used, or capable of being used, as a means of transportation on 
water’ (R.S., See. 3), and Section 30 of the British Foreign Enlistment 
Act of 1870, which corresponds to the Neutrality Act of the United 
States, contains the following definition: “‘Ship’ shall include any de- 
scription of boat, vessel, floating battery, or floating craft; also any de- 
scription of boat, vessel, or other craft, or battery, made to move either 
on the surface of or under water, or sometimes on the surface of and 
sometimes under water.”’ ’ In the case of United States v. Steever,”! 
it was held that a torpedo steam launch attached to a division of a naval 
squadron is a ship. 

In the statutory and judicial definitions of the term “vessel” or 
“ship,” the means of propulsion are considered immaterial, so that it 
would make no difference if the submarine leaves American jurisdiction 
under its own power or in tow. 

[It seems unnecessary to discuss the peculiar efficiency of submarines 
us engines of war. All of these vessels of a design which may be prac- 
ticably operated are used solely as vessels of war, and their effectiveness 
for such use has been strikingly demonstrated within the last few months 
in the North Sea and adjacent waters. 

Precedent and authority are lacking for determining whether a sub- 
marine or other small sea-going craft would be regarded as a vessel if 
it were carried in completed form as cargo on board a merchant ship. 
The Supreme Court of the United States has decided in the case of 
Tucker v. Alexandroff °° that a ship does not become such in a legal sense 
until it is launched. ‘A ship is born when she is launched,” said the 
court, and lives so long as her identity is preserved. Prior to her launch- 
ing she is a mere congeries of wood and iron—an ordinary piece of per- 
sonal property—as distinctly a land structure as a house, and subject 
only to mechanics’ liens created by state law and enforcible in the state 
courts. In the baptism of launching she receives her name, and from 
the moment her keel touches the water she is transformed, and becomes a 
subject of admiralty jurisdiction.”’ It isnot believed, however, that this 

British and Foreign State Papers, Vol. 60, 278, 289. 

113 U.S. 747. 


U.S. 424, at 438. 
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decision could be appealed in order to justify an attempt to evade the 
neutral obligations of the United States by taking from its stocks a com- 
pleted submarine, fit to take the water, and merely placing it upon an- 
other vessel instead of launching her within American jurisdiction in the 
element which it is ultimately intended to navigate. A complete and 
flagrant evasion of the statute might be accomplished in this way by 
launching the submarine beyond the three-mile limit from the deck of 
the merchant vessel upon which it is carried as cargo. The comprehen- 
sive definition of a vessel in the Revised Statutes of the United States, 
above quoted, which includes water craft not only used, but capable of 
being used, as a means of transportation on water, would seem to include 
for the purpose of the neutrality laws a vessel fit to take the water, al- 
though not actually launched. The British definition of a ship, also 
above quoted, which includes any craft made to move on or under water 
or both, would also seem to cover such a case. 

Finally, as to the supplying of submarines in parts. Unlike the 
British Foreign Enlistment Act, which makes illegal the building, 
agreement to build, equipment, or dispatching of a ship intended for 
use, or which there is reasonable ground to believe will be used in the 
prohibited service, the American neutrality statute, the rule of the 
Treaty of Washington, and the Hague Convention appear to apply only 
to the fitting out and arming of a vessel, and it is not seen how parts of 
a vessel can by any interpretation be regarded as a ship or vessel upon 
which the statute or conventions may operate. Thus, in a case arising 
in Oregon in 1884, the court, in construing a State law which required 
the transfer of a vessel to be in writing, defined a vessel as any structure 
made to float on the water, for the purpose of commerce or war, and 
held that the term did not apply to an incomplete portion thereof re- 
quiring the construction of other parts; *‘ and in a criminal case in 
Massachusetts ”° it was held that a boat in an unfinished state and wholly 
unfit for the carriage of men or goods on water is not a vessel. As has 
been pointed out, the reason underlying the development of the special 
rule with respect to armed ships, which abridges the common law priv- 
ileges of neutrals to engage in contraband, is that an armed vessel is a 
completed means of attacking an enemy or preying upon his commerce, 


8 This word is interpreted by the statute (Sec. 30) to include any act towards or 


incidental to the construction of a ship. 
24 Yarnberg v. Watson (1884), 4 Pac. 296. 
25 Commonwealth v. Francis, Thach. Crim. Cas. 240. 
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and the issuance of such an effective unit of naval warfare from neutral 
ports lays the neutral government open to the charge of allowing its 
territory to be made a base of naval operations. This reason obviously 
does not exist in the case of parts of a war vessel, which are incapable 
of use in hostile operations until assembled and given the character of 
2a vessel. The award in the Alabama case and the decisions in United 
States v. Quincy (6 Peters, 445), which held that it is not necessary that 
the vessel should be armed or in condition to commit hostilities on leaving 
the United States to constitute a violation of the statute; the City of 
Mexico (28 Fed. Rep. 148), that it is not necessary that the vessel shall 
have been armed or manned before leaving the United States if the 
intention existed to arm and man her afterward; United States v. Lau- 
rada (85 Fed. Rep. 760), that it is not necessary that the furnishing, 
fitting out or arming should be completed within the limits of the United 
States; and the statement of Secretary Evarts in 1878 that a vessel con- 
structed ina United States port for a hostile attack on a friendly sovereign 
will be arrested under our neutrality laws, even though she is not yet 
complete and the intention is to send her to a foreign port for comple- 
tion,” all refer to the departure of a vessel, and, in view of what has been 
above stated as to the legal interpretation of that term, they would not 
seem to cover a vessel shipped in parts and incapable when leaving the 
United States of taking the sea, although the parts may be so constructed 
as to show that they are eventually intended for warlike purposes and 
notwithstanding any intention on the part of the builder that they 
should be assembled within another jurisdiction and made susceptible 
of hostile use. 


Moore, Digest, Vol. VII, pp. 896, 897, 905. See to the same effect the following 
statement of Dana in his notes to Wheaton’s Elements of International Law (Sth ed., 
1866, p. 563): “No cases have arisen as to the combination of materials which, sep- 
arated, cannot do acts of hostility, but, united, constitute a hostile instrumentality; 
for the intent covers all cases, and furnishes the test. It must be immaterial where the 
combination is to take place, whether here or elsewhere, if the acts done in our terri- 
tory—whether acts of building, fitting, arming, or of procuring materials for these 
acts—be done as part of a plan by which a vessel is to be sent out with intent that 
she shall be employed to cruise.” 
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THE STATUS OF ARMED MERCHANT VESSELS 


A circular issued by the Department of State on September 19, 1914,! 
relates to the status of armed merchant vessels. The visit to the ports 
of the United States since the outbreak of the European war of armed 
vessels ordinarily engaged in peaceful pursuits has made it necessary 
that their exact status either as vessels of war or of commerce be deter- 
mined, in order that the United States authorities may know exactly 
what their duties are with respect to the treatment to be accorded to 
such vessels. If they are to be regarded as merchant vessels, the usual 
privileges of such vessels in a friendly port will be accorded to them, 
and they will be entitled in addition to protection from hostile war 
craft in the same port by detaining the latter until twenty-four hours 
after the departure of the former. If, on the other hand, such vessels 
be regarded as ships of war, they will be restricted in their stay in the 
port, in the use which they may make of neutral waters, in the extent 
of the repairs which they may make here, and in the amount and char- 
acter of the supplies which they will be allowed to take on board. The 
number of such vessels which might be present in one port at the same 
time would also be limited and their right to the subsequent use of Amer- 
ican ports would be considerably curtailed. Again, if the modification 
of the character of such a vessel from that of a ship of commerce to an 
armed ship takes place within United States jurisdiction or acts are done 
within that jurisdiction, such as fitting it out for warlike purposes or the 
taking on of armament or munitions of war, with the intention of con- 
verting it into an armed vessel after it gets beyond American jurisdic- 
tion, the United States, by failing to prevent the departure of such a 
vessel, might lay itself open to the charge of allowing the fitting out and 
arming of vessels within its jurisdiction which it has reason to believe 
are intended to cruise or engage in hostile operations against a Power 
with which it is at peace, with a resultant claim for damages.* 

Many of the large merchant vessels of modern construction are built 
so as to be easily adapted to warlike purposes, and arrangements be- 
tween the owners of such vessels and their governments make them to all 
intents and purposes auxiliaries to the fighting fleet upon the outbreak 

1 Printed in SUPPLEMENT, p. 121. 

2 For a full discussion of this phase of the law of neutrality, see preceding editorial 
on the purchase of vessels of war in neutral countries by belligerents, p. 177. 


EDITORIAL COMMENT 180 


of war. The status of such vessels under the rules of international law 
remains still to be settled and, in the meantime, their presence in neutral 
ports may raise difficult and intricate questions for the neutral govern- 
ments to decide.’ It is worth while to note in this connection that the 
Hague Convention of 1907 extending certain privileges to merchant 
vessels belonging to a belligerent which are found in an enemy port or 
encountered upon the high seas upon the outbreak of war expressly 
excludes from its benefits ships whose build shows that they are intended 
for conversion into warships. 

The Department’s circular recognizes a distinction between an arma- 
ment for defensive purposes and an armament for offensive operations, 
and it holds that a merchant vessel may carry an armament and am- 
munition for the sole purpose of defense without acquiring the character 
of a ship of war. The presence of such armament and ammunition, 
however, raises a presumption that they are for offensive purposes and 
puts upon the owners or agents the burden to prove that the armament 
is intended solely for defense. Each case is to be decided independently 
at an official investigation, which must show conclusively that the arma- 
ment is not intended for and will not be used in offensive operations. 

The Department indicates that the proof to overcome the presumption 
should include evidence as to the number and caliber of the guns carried 
and their location on the vessel, the number of small guns and the quan- 
tity of ammunition on board. Information is also required concerning 
the crew which mans the vessel and the officers in charge, the trade in 
which it intends to engage, the quantity of fuel and supplies shipped, 
the character of the cargo and passenger list, none of which should be 
unusual, and the speed of the ship. Upon the arrival of an armed mer- 
chant vessel at a port of the United States, the authorities are required 
immediately to investigate and report to Washington on the foregoing 
points, and the clearance of the vessel will not be granted unless and 
until the authorities there determine that the evidence submitted is 
sufficient to remove the presumption that the vessel is intended for 
offensive operations. 

A final section of the circular states that the conversion of a merchant 
vessel into a warship is a question of fact to be established by evidence 
of intention to use the vessel as a ship of war. 


For a discussion of this question, see International Law Situations, 1912, Naval 
War College, pp. 159-195. 
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MERCHANT VESSELS SUSPECTED OF CARRYING SUPPLIES TO BELLIGERENT 
VESSELS 


Another important circular issued by the Department of State on 
September 19, 1914,' covers the subject of merchant vessels suspected 
of carrying supplies to belligerent vessels. The circular defines what is 
a base of naval operations on neutral territory, the essential idea of 
which it states, in addition to the furnishing of supplies directly to a 
belligerent warship in port, is the repeated departure from such territory 
by a belligerent naval tender or merchant vessel employed in belligerent 
service laden with fuel or other naval supplies. A presumption that such 
a base exists arises when belligerent warships are furnished with supplies 
either directly or by means of naval tenders or merchant vessels more 
than once within three months. Common rumor or suspicion, un- 
supported by evidence, that a merchant vessel, not heretofore known 
to have engaged in supplying a belligerent warship, intends to deliver 
its cargo to such a ship on the high seas, imposes no duty on a neutral 
government to detain such vessel even for investigation. If the rumor 
or suspicion be supported by evidence, the vessel should be detained for 
investigation, when a belligerent warship is known or strongly presumed 
to be off the port at which the merchant vessel is taking on supplies, when 
the vessel and the warship are of the same nationality, when a vessel 
which has shipped a cargo of naval supplies to a neutral port and failed 
to have them on board upon arrival there seeks to take on board a 
similar cargo, when coal or other supplies are purchased by an agent of 
a belligerent government and shipped on a merchant vessel to a neighbor- 
ing neutral port, or when a merchant vessel with a cargo of fuel or other 
supplies clears for a neighboring neutral port and takes on board an 
agent of the belligerent. 

Conversely, the circular states that it is not sufficient ground to 
warrant detention if in an isolated case, where neither the vessel nor 
the warship has within three months taken on board naval supplies, a 
merchant vessel laden with such supplies seeks clearance under strong 
suspicion that it intends to carry them to a belligerent warship. Like- 
wise, a merchant vessel which ships naval supplies from an American 
port to another neutral port and actually lands them there should not 
be detained if it attempts to make a second voyage of the same kind, 


! Printed in SUPPLEMENT, p. 122. 
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and this even although it is notorious that the neutral port to which the 
shipments are being made is used as a base of naval operations by a 
belligerent. In such a case, the unneutral act is done within the jurisdic- 
tion of the other neutral state, which it and not the Government of the 
United States is bound to prevent. Furthermore, the circular states 
that a neutral government is not bound to limit shipments of supplies 
made directly to a naval base established in territory under the control 
of a belligerent or to detain vessels engaged in such trade. 

The circular concludes that the foregoing propositions do not apply 
to the furnishing of munitions of war included in absolute contraband, 
which in no event may be supplied to belligerent warships, either directly 
in neutral waters or indirectly by means of tenders or merchant vessels. 


SOME TECHNICAL POINTS REGARDING THE HAGUE CONVENTIONS 


In more than one of the discussions which have recently appeared 
upon the obligations of the belligerent Powers under the Hague conven- 
tions some confusion seems to exist as to the modus operandi which the 
(Conferences have prescribed in order to make the conventions adopted 
hy them binding upon the governments. A reason for this confusion 
no doubt lies in the common unfamiliarity with matters relating to the 
Hague Conferences, due to a general lack of interest in them in ordinary 
times, and probably also to an insufficiency in dealing with this subject 
of the available treatises on the Hague Conferences. A less excusable 
reason, however, is obviously evident, namely, the failure carefully to 
read and note the final articles contained in all of the conventions, which 
set out in detail the steps necessary to be taken by the governments 
before the conventions become legally in effect. 

The principal error arises from the failure to note the distinction be- 
tween the signature of a treaty and its ratification. Such a misunder- 
standing on the part of Americans seems somewhat surprising, in view 
of the emphasis laid upon this distinction in the constitutional practice 
of the United States, which requires that treaties may not be ratified 
except by and with the advice and consent of the Senate. The require- 
ment of the ratification of treaties is not peculiar to the practice of the 
United States, however, although the branch of the government which 
is vested with the ratifying power may be different according to the 
form of the government. “ Ratification is now a universally recognized 
customary rule of international law,’ says Oppenheim, “even if it is 
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not expressly stipulated.’’ The reasons for the custom are given by the 


same writer as follows: 


The reason is that states want to have an opportunity of re-examining not the 
single stipulations, but the whole effect of the treaty upon their interests. These in- 
terests may be of various kinds. They may undergo a change immediately after the 
signing of the treaty by the representatives. They may appear to public opinion in 
a different light from that in which they appear to the governments, so that the latter 


want to reconsider the matter. Another reason is that treaties on many important 


matters are, according to the constitutional law of most states, not valid with 
some kind of consent of parliaments. Governments must therefore have an oppo 


tunity of withdrawing fem a treaty in case parliaments refuse their rece 


These two reasons have made, and still make, the institution of ratifi 


sity for international law.! 

In conformity with the regular practice in the negotiation of treaties, 
the Hague conventions are signed by the plenipotentiaries ad referendum, 
with an express stipulation that they shall be ratified and the ratifica- 
tions deposited at The Hague. In the absence of ratification, a Hague 
convention is of no more effect than a treaty negotiated by an American 
diplomatic officer which has not been duly ratified by his government. 
While the signature of the plenipotentiary in both cases is appended 
under instructions of the foreign office, the approval of the ratifying 
branch of the government is necessary legally to obligate the govern- 
ment. To withhold ratification no doubt embarrasses the foreign office, 
but it nevertheless prevents the convention from taking effect, so far 
as the withholding government is concerned. 

Furthermore, the time when the convention goes into force is com- 
monly regulated by the date of ratification. As an example of this 
provision in the Hague conventions, Article 7 of the Convention of 1907 
respecting the laws and customs of war on land, is quoted: 


The present convention shall come into force, in the case of the Powers which were 
a party to the first deposit of ratifications sixty days after the date of the procés- 
verbal of this deposit, and, in case of the Powers which ratify subsequently or which 
adhere, sixty days after the notification of their ratification or of their adhesion has 


been received by the Netherland Government. 


Some explanation of the terms used in this article will be appreciated 
possibly by those who are not familiar with the procedure of the Hague 
Conferences. The French compound word “ procés-verbal”’ is a technical 
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term applied to a written minute, and in the above article means the 
written minute of the act of deposit. The “first deposit of ratifications’”’ 
is also referred to in Article 5 as follows: “The first deposit of ratifica- 
tions shall be recorded in a procés-verbal signed by the representatives 
of the Powers which take part therein and by the Netherland Minister 
for Foreign Affairs.” The term is applied to the collective deposit of 
ratifications made by the Powers which have signified their intention of 
ratifving the convention within what might be called a reasonable time 
after it has been signed. This information is obtained through the 
diplomatic channel by the Netherland Government. The procedure 
seems to be merely a device for ascertaining before any ratifications are 
deposited if a sufficient number of Powers will ratify to make it worth 
while to attempt to put the convention into effect. 

The ratifieations subsequent to the first deposit are also referred to in 
\rticle 5 as follows: ‘The subsequent deposits of ratifications shall be 
made by means of 2 written notification, addressed to the Netherland 
Government and accompanied by the instrument of ratification.” 
This needs no extended explanation. It merely refers to individual 
deposits of ratifications made subsequent to the collective deposit. 

By the phrase “ Powers which adhere to the convention” is meant 
those Powers which, not having signed the convention originally, later 
express the desire to become parties to it. Their intention to take this 
action is probably not communicated until after the approval of the 
ratifving branch of their governments has been obtained, so that adhe- 
sion has the effect of both signature and ratification. 

\nother point which is deserving of more consideration than has some- 
times been given to it is the interpretation of the clause found in some 
of the conventions, that their provisions shall not apply except between 
contracting Powers, and then only if all the belligerents are parties. 
The provision on its face seems simple enough, but it should be borne in 
mind that the conventions of 1907 respecting the laws and customs of 
war on land and for the adaptation to naval war of the principles of the 
Geneva Convention, Articles 2 and 18 of which respectively contain 
this provision, are revisions of similar conventions adopted in 1899. 
Both conventions contain additional articles stating that the 1907 con- 
ventions, when duly ratified, shall replace, as between the contracting 
Powers, the conventions of 1899, but that the latter conventions re- 
main in force as between the Powers which ratify them but which do not 
ratify the former. It seems to have been the intention of the Conference 
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of 1907 to limit the substitution of its conventions for the 1899 conven- 
tions to those Powers which accept the 1907 conventions, and to leave 
the 1899 conventions in force for those Powers which do not feel justified 
in ratifying the revision of 1907. There would therefore seem to be no 
doubt as to the applicability of the conventions in a war in which all the 
belligerents are parties to the 1907 conventions, or in which none are 
parties to the 1907 conventions but all are parties to the 1899 conven- 
tions; but, query, which, if either, of the conventions apply in a war 
where some of the belligerents are parties to the 1907 conventions and 
some to the 1899 conventions? An international court to which this 
question may be referred does not exist, and it will be necessary to await 
the practical construction put upon the above provisions before it is 
decided. The reporter of the convention of 1907 for the adaptation to 
naval war of the principles of the Geneva Convention, Mr. Louis Re- 
nault, the eminent and authoritative jurisconsult of the French Ministry 
for Foreign Affairs, seems to entertain no doubt on this point, in case 
the parties to the conventions of 1907 were originally parties to the con- 
ventions of 1899, for, in commenting in his report to the Conference 
upon these provisions in that convention, he says: ““ Where two Powers 
are parties to the convention of 1899 and only one of them a party to 
the new convention, the convention of 1899 will necessarily continue 
to govern their relations.” ' 

A number of tables, for use in considering the applicability of these 
conventions, have been issued from time to time from different sources, 
giving information as to signatures, ratifications and adhesions. The 
use of these tables appears to have given rise to another source of con- 
fusion. While they were no doubt correct at the time of their publica- 
tion, attention is called to the fact that no time limit is set in the con- 
ventions for their ratification, it being stipulated merely that they shall 
be ratified ‘as soon as possible.” It is possible, and no doubt probable, 
that subsequent to the appearance of these tables additional ratifica- 
tions or adhesions have taken place. For example, a table giving ratifica- 
tions up to the year 1912 could not include ratifications deposited in the 
years 1913 and 1914. The Netherland Government is made the official 
depository of the instruments of ratification and adhesion and certified 
copies of them are sent through diplomatic channels to the governments 
which took part in the Conferences. For complete and exact informa- 
tion at any given date concerning all of the conventions, absolute reliance 
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may not be placed upon any printed tabie issued prior to that date, but 
the Department of State should be consulted. 

A word should also be said as to the reservations to the conventions. 
A Power may make a reservation either when signing a convention or at 
the time of ratifying it. A reservation may be made to an article or to 
several articles, in which case the nation making the reservation gives 
notice that it does not accept these articles and they are thereupon not 
binding upon it. A reservation may also be made not to the article 
itself, but to the meaning to be placed upon the article. If such a reserva- 
tion is made at the time of ratification, its text is usually embodied in 
the instrument of ratification. If, however, the reservation is made 
only at the time of signature the meaning which the reserving nation 
accepts is stated in the Conference and may be obtained only by reading 
the minutes of the session in which the reservation was made. These 
minutes have never been printed in English and, so far as known, have 
appeared only in the official report in French published by the Dutch 
(jovernment. It is understood that the Division of International Law 
of the Carnegie Endowment for International Peace has had the por- 
tions of these minutes containing the reservations translated and will 
issue them in English in pamphlet form within a short time. 


THE TRANSFER OF WAR VESSELS FROM BELLIGERENTS TO NEUTRALS 


At the outbreak of the present war the warships Goeben and Breslau 
formed an integral part of the German navy. As such they engaged in 
battle and to avoid capture they appear to have taken refuge in Turkish 
waters, where early in August, they were reported to have been sold to 
the Turkish Government. Their officers and crews appear to have been 
retained, although the names of the vessels were changed to Sultan 
Yawuz Selim and M idellu, and they are reported to have taken part in an 
attack on Odessa, a Russian port, although Russia and Turkey were at 
the time at peace. In view of the sale of these vessels to a neutral, it 
seems advisable briefly to consider the validity of the transfer from the 
standpoint of law. 

On August Ist war was declared between Germany and Russia. On 
the 3rd of August Germany and France were officially at war, as were 
Great Britain and Germany on the 4th. At the date of the transfer of 
the Goeben and the Breslau to a neutral Power—for Turkey was then 
neutral in law if not in fact—the vessels were exposed to capture by 
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British and French cruisers. The effect of the sale was to deprive France 
and Great Britain of their right to capture the two vessels in question, 
if they were able to do so. The question is whether a neutral by its 
action can legally deprive belligerents, without their consent, of the 
right of capturing the vessels which the belligerents undoubtedly possess 
under the law of nations. There is very little precedent on the question, 
but such as it is, it is against the right of the neutral. There are three 
eases which are believed to be in point: the Minerva (6 C. Robinson, 396) ; 
United States v. The Etta (4 American Law Reg. N.S. 38, 25 Fed. Cases, 
No. 15,060); the Creorgia (7 Wallace, 32). 

The case of the Minerva was decided in 1807 by Lord Stowell, then 
Sir William Scott. Briefly stated, during war between Holland and 
Great Britain, a Dutch vessel, the Minerva, ly ing in the port of Bergen 
was sold to the neutral Prince of Kniphausen in 1807, placed under 
Kniphausen colors, and appears to have been captured on a voyage from 
Bergen to the River Jade, the port of Kniphausen. The \W/inerva appears 
to have been chased into North Bergen by a British cruiser. Lord 
Stowell condemned the vessel, and in the course of his opinion stated 
that the recognition of the sale under such circumstances would, with- 
out their consent, withdraw from belligerents the right of capture. He 
said: 

Some communication, at least, we might suppose would be made to the belligerent 
government, accompanied with a disclosure of every circumstance of caution that 
should exclude the suspicion of what is always to be apprehended, the danger of 
such a vessel finding her way back again into the navy of her own country ree 
Can such things be allowed to be transferred as articles of commerce, and under the 
known pressure under which the enemy’s marine has labored? It can, at most, only 
be expected to be allowed under all circumstances of communicated preventive cau- 
tion, that might secure the belligerent from the just apprehension of abuse, which I 
have before stated; some previous acquiescence signified on the part of the belligerent 
government—some consent obtained, upon an entire disclosure of the intention fully 
substantiated. 


The opinion expressed by Lord Stowell was twofold; namely, that the 
vessel would by sale to a neutral escape capture and that at some later 
time it might again find itself in the fighting force of the enemy. These 
two fears seem to be justified in the present case. The German vessels 
were, by the sale, withdrawn from the possibility of capture by British 
and French cruisers. The incorporation of the two vessels in the Turkish 
navy permits their use against France and Great Britain, because Turkey 
is at war with both these countries. 
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The second case happened in the American Civil War. The Etta, 
under the name of the Retribution, was a privateer flying the flag of the 
(‘onfederate Government. It entered the neutral port of Nassau and 
was there sold at public auction to a neutral. It was later resold to a 
neutral, again at publie auction in Nassau, both transactions taking 
place in the vear IS63. The name of the vessel was changed to the Féta. 
(pon capture by authorities of the United States it was condemned in 
i864. In the course of his opinion, District Judge Field said: 

This question as to the right of a neutral to purchase an enemy’s vessel of war, 
would at any time, and under any circumstances, be a question of importance; but 
it derives an especial interest. from the nature and character of the war in which we 
ire now engaged, and which would render the exercise of such a right, supposing it to 
exist, peculiarly liable to abuse. It is a matter of some surprise, that a question con- 
fessedly so important, and one too so likely to arise, should not have received a larger 
share of attention from writers on international law, and that it should not have 
been the subject of more frequent judicial interpretation. And yet, with the excep- 
tion of the case of The Minerva [6 C. Rob., Adm. 396], decided by Lord Stowell in 
1807, and which has been silently adopted as an authority by subsequent text. writers, 
it has never, so far as I have been able to ascertain, been the subject either of legal 


discussion or of legal adjudication. 


The Georgia, the twin of the Alabama, was a Confederate cruiser flying 
the Confederate flag and under the command of Captain Maury. The 
Georgia entered the port of Liverpool in 1864 to escape capture by the 
Kearsarge, the Niagara, and the Sacramento, vessels of the United States 
cruising off the coast of France and in the British Channel, to quote the 
opinion of the court, “in search of this vessel and others that had become 
notorious for their depredations upon American commerce.”’ It was 
dismantled and purchased by a British subject, and sailed as a neutral 
on a voyage from Liverpool under a charter party to the Portuguese 
Government on August 8, 1864. It was seized upon reaching the high 
seas from Liverpool, and condemned by the Supreme Court. Mr. Jus- 
tice Nelson, who delivered the judgment, relied upon the two cases 
previously cited, and in the course of his judgment said: 

It has been suggested that, admitting the rule of law as above stated, the purchase 
should still be upheld, as the Georgia, in her then condition, was not a vessel of war, 
but had been dismantled, and all guns and munitions of war removed; that she was 
purchased as a merchant vessel, and fitted up, bona fide, for the merchant service. 
But the answer to the suggestion is, that if this change in the equipment in the neu- 
tral port, and in the contemplated employment in future of the vessel, could have 
the effect to take her out of the rule, and justify the purchase, it would always be in 
the power of the belligerent to evade it, and render futile the reasons on which it is 
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founded. The rule is founded on the propriety and justice of taking away from the 
belligerent, not only the power of rescuing his vessel from pressure and impending 
peril of capture, by escaping into a neutral port, but also to take away the facility 
which would otherwise exist, by a collusive or even actual sale, of again rejoining 


the naval force of the enemy. 


THE SANCTITY OF TREATIES 


Since the outbreak of the present unfortunate war a great deal of at- 
tention has been given to the sanctity of treaties, and in a recent book 
by W. A. Phillips, entitled The Confederation of Europe, there is a very 
pointed reference to the alleged violation of the Hay-Pauncefote Treaty 
of November 18, 1901, by the act of Congress of August 24, 1912, ex- 
empting American coastwise vessels using the Panama Canal from the 
payment of tolls (pp. 4-6). It should be said that the United States had 
the undoubted right and duty to interpret the Hay-Pauncefote Treaty, 
and it makes no difference whether the interpretation was by a formal 
act of Congress or by the State Department. It was also the undoubted 
right and duty of Great Britain, as a party to the treaty, to interpret it. 
As the interpretations differed, it was natural to discuss the difference 
through diplomatic channels. Failing to reach agreement, the two 
countries were bound by the arbitration convention of April 4, 1908, 
to submit the dispute, which was admittedly of a legal nature, to arbi- 
tration. It is difficult to see wherein the United States could properly 
be charged with a breach of faith, as the two countries were still nego- 
tiating and each believed that its contention was justified. Diplomatic 
discussion had not been exhausted, and an appeal to arbitration re- 
mained. 

Thanks to the courage and conviction of President Wilson and to the 
statesmanship of Senator Root, the clause exempting American coast- 
wise shipping from the payment of tolls was repealed by act of Congress 
approved June 15, 1914. Recourse to arbitration was thus made un- 
necessary by the voluntary action of the United States, and it is a source 
of congratulation that no charge, however ill founded, can be laid against 
the United States in respect to the Hay-Pauncefote Treaty. A quota- 
tion, however, from Mr. Phillips’ book, which was written and published 
before the outbreak of the war, is nevertheless interesting at this time. 
He reports a conversation about the treaty with an American engineer, 
during the course of which the engineer is reported to have said “that 
the United States has a right to do what it likes with its own territory.” 
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To which Mr. Phillips replied, ‘What about the treaty?” The en- 
gineer is reported to have said: “Damn the treaty!’ Upon which 
Mr. Phillips thus descants: 

“Damn the treaty.” After all, this was but putting tersely what Bismarck had 
said at greater length in his Reflections: “No treaty can guarantee the degree of zeal 
and the amount of force that will be devoted to the discharge of obligations when 
the private interest of those who lie under them no longer reinforces the text and its 
earliest. interpretation.”” It was only illustrating once more Immanuel Kant’s objec- 
tion to international law as “a word without substance (ein Wort ohne Sache), sinc 
it depends upon treaties which contain in the very act of their conclusion the reserva- 
tion of their breach.” 

“Damn the treaty.” It is the principle of the old diplomaecy—Salus populi su- 
prema lex—applied in the interests of the new nationalism. It would not have 
shocked the master-builders of modern Europe, Bismarck, or Cavour, or the Balkan 
\llies. In this bitter competition of the nations which has replaced the old rivalry 
of kings there would seem to be as little room for nice distinctions of morality as in 
the bitter competition of modern commerce. Business is business, and, in the long 
run, might is right. 


STATUS OF THE DECLARATION OF LONDON 


The Declaration of London,' signed on February 26, 1909, at London 
as a result of a long and careful deliberation, was meant to serve a two- 
fold purpose: first, to supply the law on disputed questions which was 
to be applied by the judges of the International Court of Prize, under 
Article 7 of the convention creating this international institution, and 
at the same time, to put and to express in clear, precise language the 
agreement which the Powers participating in the conference had reached 
upon certain principles of maritime warfare. Although the Declaration 
was drafted by representatives of only ten Powers (Germany, the United 
States, Austria-Hungary, Spain, France, Great Britain, Italy, Japan, the 
Netherlands, and Russia), it was believed that after ratification by them 
the reasonableness and wisdom of its provisions would secure its ac- 
ceptance by the nations at large not represented in the conference. It 
was clearly the intention of its framers that it should regulate the con- 
duct of nations in future war, certainly the conduct of those nations 
whose representatives had drafted it. This hope was not without founda- 
tion, beeause, although the Declaration had not been ratified, Italy pro- 
claimed it on October 13, 1912, as the rule of conduct during the war in 
which she was then engaged with Turkey, and Turkey, although not 
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represented at the conference, likewise proclaimed it on the same day, 
October 13, 1912, as measuring its rights and duties during the war with 
Italy, in so far as they were defined in the Declaration of London. But 
the present war has blasted the hopes of the framers, if they entertained 
such hopes, and likewise the hopes of those who believe that the Declara- 
tion as a whole was an acceptable statement of certain of the rules of 
maritime warfare, and that its formulation marked a progress in the 
development of international law. Nor does the disappointment felt 
in many quarters rest here. It was believed by the proposers of the 
Prize Court at the Second Hague Conference, namely, Germany, the 
United States, France, and Great Britain, that an International Court of 
Prize would be established in the very near future at The Hague, and 
that there would thus be called into being an international institution 
which would sit as a court of appeal upon decisions of national prize 
courts and thus decide, in accordance with accepted principles of inter- 
national law, questions which in the past have perplexed foreign offices 
and brought nations to the verge of hostilities. It is unnecessary at this 
time and in this place to point out the services which an International 
Court of Prize would render, not merely to neutrals, but to belligerents, 
during the present unfortunate war. It has not been created. Three of 
its joint proposers are at war. The fourth is fortunately a neutral. What 
services the court would have rendered will never be known, not at least 
for some time to come, and the world loses the example of a great and 
beneficent institution, testing the actions of nations by the judicial inter- 
pretation and application of principles of law. 

A word may, however, be said about the history of the Declaration, 
because, if it had been ratified by the Powers participating in the London 
Naval Conference, at which it was negotiated, it is reasonable to believe 
that the court would have been instituted for which it was to supply the 
law on certain points. Great Britain called the conference for this pur- 
pose and invited nine maritime Powers. The conference met on Decem- 
ber 4, 1908, and adjourned on February 26, 1909, leaving the Declaration 
as the monument of its labors. Great Britain justified its call of the 
conference by the fact that public opinion was opposed to the institution 
of the court without a clear understanding as to the law to be applied. 
Unfortunately the Declaration of London, signed by the British dele- 
gates and accepted by the British Government, did not satisfy public 
opinion. <A prize bill incorporating the provisions of the Prize Court 


Convention and the Declaration of London passed the House of Com- 
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mons on December 7, 1911, but was thrown out by the House of Lords 
on December 12, 1911. It is unnecessary to state in detail the reasons, 
although it may be said that the objections centered around the articles 
of the Declaration dealing with contraband. It would no doubt have 
been possible for the British Government to reach an agreement with the 
participating Powers as to the modifications necessary to overcome the 
scruples of public opinion. This appears not to have been done. Rati- 
fications of the Declaration were, by Article 67, to be deposited in Lon- 
don, and by Article 65 the Declaration was to be treated as a whole and 
not to be separated. As Great Britain was not in a position to ratify, it 
was natural that the other Powers would wait until Great Britain had 
ratified, especially after the experience with the Prize Court Convention. 
The United States Senate, on February 15, 1911, advised and con- 
sented to the ratification of the Prize Court Convention and the addi- 
tional protocol depriving it, in so far as the United States was concerned, 
of its character as a court of appeal. On April 24, 1912, the Senate ad- 
vised and consented to the ratification of the Declaration of London. 
The attitude of the other Powers is not definitely known; but France in- 
corporated its provisions in its Instructions for the Application of Inter- 
national Law in case of War, issued on December 19, 1912, and Ger- 
many likewise incorporated its provisions in the Prize Ordinance drafted 
September 30, 1912, and issued on August 3, 1914. The action of Great 
Britain, however, blocked the deposit of ratifications. Shortly after the 
outbreak of the present unfortunate war the United States, it is under- 
stood, sounded the belligerents as to their willingness to promulgate the 
Declaration of London during the existence of the war, and it is under- 
stood that Germany and Austria-Hungary agreed to promulgate it and 
to be bound by its provisions, upon condition of reciprocity. Great 
Britain, France, and Russia expressed their willingness to promulgate 
the Declaration with certain modifications concerning contraband, which 
they believed essential to their interests. This could only be taken as a 
conditional offer, in view of Article 65, requiring the Declaration to be 
accepted asa whole. After some negotiation the United States withdrew 
its suggestion, and belligerents and neutrals are alike thrown back upon 
international law as it stood before the Declaration. The three govern- 
ments, it is understood, have, however, promulgated the Declaration 
with certain modifications concerning contraband. This is not, however, 
to be regarded as an acceptance of it, but rather as a statement of the 
law which they intend to apply in matters maritime, with reference to 
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the Declaration as a handy and convenient codification of the principles 
of law which they intend to apply. It is perhaps too much to say that 
the Declaration is thus a dead letter, but it is unfortunate, from the 
standpoint of certainty, that it cannot apply to the present war, and that 
the action of the belligerents will not be tested by an international court, 
judicially and impartially determining and applying its principles to the 
many and complicated cases which are sure to arise during present 
hostilities. 
EGYPT A BRITISH PROTECTORATE 


On December 17, 1914, the British press bureau made the following 
announcement: 

His Britannic Majesty’s Principal Secretary of State for Foreign Affairs give no- 
tice that, in view of the state of war arising out of the action of Turkey, Egypt is 
placed under the protection of his Majesty and will henceforth constitute a British 
Protectorate. 

The suzerainty of Turkey over Egypt is thus terminated and his Majesty's Gov- 
ernment will adopt all measures necessary for the defence of Egypt and the protec- 
tion of its inhabitants and interests. 

The King has been pleased to approve the appointment of Lieutenant-Colonel 
Sir Arthur Henry McMahon, G. C. V. O., K. C. I. E., C. I. 8., to be his Majesty's 
High Commissioner for Egypt.! 

There are many reasons why Great Britain should desire to establish 
its control in Egypt, although it contents itself with the establishment of 
a protectorate, leaving Egypt to the Egyptians in so far as internal ad- 
ministration is concerned. One is that Egypt is on the highway to India, 
and as many years ago as 1844 Kinglake, in his brilliant and fascinating 
narrative of experience in the East, Kothen, prophesied that the sphinx 
would one day calmly look down upon the British firmly established in 
Egypt. This was before the Suez Canal, whose construction made it 
seem most essential to British statesmen to control Egypt. The acquisi- 
tion of a majority share of stock in the canal by Disraeli in 1875 was a 
step toward control of Egypt, and the rebellion of Arabi Pasha in 1881, 
which led to the intervention of Great Britain, the suppression of the 
rebellion by force, and the occupation of the country made the realization 
of the prophecy merely a matter of time. It is true that Mr. Gladstone, 
on behalf of Great Britain, stated that British troops would be with- 
drawn when the country could safely be evacuated; but it was generally 
felt and understood that the occupation was likely to be permanent. 

'See the London Gazette, Nos. 29,010, 29,011, 29,012. 
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For the time being Great Britain contented itself with a diplomatic agent 
and consul general, selecting for this important post Lord Cromer, then 
Sir Evelyn Baring, in 1883, and through his successful administration 
order was brought out of chaos. His position was not different in title 
from that of any other diplomatic agent and consul general in Egypt. 
In fact he advised the Egyptian Government on all matters in which 
Great Britain felt itself to be interested, and the advice was equivalent 
toa command, as the late Khedive Amas Hilmai found when he dismissed 
his ministers, satisfactory to Lord Cromer but displeasing to himself. 
In the course of a few days the new ministry was dismissed, and it thus 
became evident that under the velvet glove there was an iron hand. 
When the disorganized state of Egyptian finances, due to the extrava- 
gance of Ismail Pasha, in whose reign the canal had been built, threat- 
ened the credit of the country, Great Britain and France in 1876 prac- 
tically assumed a joint control of the finances of the distressed country, 
and Great Britain called upon France to intervene jointly in 1881 to put 
down the rebellion of Arabi Pasha. Owing to trouble with the Cham- 
bers, France was unable to do so and Great Britain acted alone. The 
desire of the French Government was to acquire Egypt for itself, or, if 
that were impossible, to prevent any other Power from acquiring it, in 
the hope that French influence might become in the course of time so 
marked as to make Kgypt in fact, if not in law, a French dependency. 
Therefore the occupation of Egypt by Great Britain was peculiarly dis- 
tasteful to the statesmen of the Third Republic. However, in 1904, 
Great Britain and France put an end to their outstanding differences 
by the convention of April 8 of that year, by the terms of which Great 
sritain was to have a free hand in Egypt, so far as France was concerned, 
and France was to have a free hand in Morocco, so far as Great Britain 
was concerned. This was a further step toward British annexation of 
Egypt, although events moved more rapidly in Morocco than in the 
land of the Pharaohs. As is well known, France established its pro- 
tectorate in Morocco, notwithstanding the protest of Germany, in 1911, 
and Great Britain has taken advantage of the war with Turkey to break 
the slender tie which bound that country to the Ottoman Empire. 
Without going into the history of Egypt and a discussion of its legal 
relations to Turkey, for which the reader is referred to the leading case of 
the Charkieh (L. R., 4 Admiralty and Ecclesiastical Courts, 59) decided 
in 1873 by Sir Robert Phillimore, it may be said that an Albanian ad- 
venturer, known as Mahomet Ali, established himself in Egypt with the 
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consent of the Porte, and without the intervention of the European 
Powers he would have taken Constantinople and proclaimed himself 
Sultan of the Ottoman Empire. The Powers, however, intervened, the 
Empire was saved for the moment, Egypt was declared to be a tributary 
state with an hereditary ruler, termed the Khedive, in the family of 
Mahomet Ali. In law Egypt was thus a part of Turkey, although it was 
an autonomous, that is to say self-governing, community. In fact it 
was practically independent of Turkish control, and, while the legal re- 
lation existed after as before the British occupation in 18838, Egypt was 
from that date in fact, though not in law, a dependency of Great Britain. 
From and after December 17, 1914, Egypt has become, and probably 
will remain, a protected state of Great Britain, or in the rhetorical lan- 
guage of Kipling, of the ‘‘far flung Empire.” 


ANNEXATION OF CYPRUS BY GREAT BRITAIN 


On November 5, 1914, the British Foreign Office published the follow- 
ing notice in the London Gazette: ‘ Owing to hostile acts committed by 
Turkish forces under German officers, a state of war exists between Great 
Britain and Turkey as from today.”’ At the same time Great Britain 
declared the conventions of June 4, July 1, and August 14, 1878, between 
Great Britain and Turkey, by the terms of which Great Britain acquired 
the right to occupy and administer Cyprus, to be annulled by the war, 
and formally annexed Cyprus, as appears from the following extract 
from the Order in Council of November 5, 1914: ‘From and after the 
date hereof the said island shall be annexed to and form part of 
His Majesty’s Dominions, and the said island is annexed accord- 
ingly.” 

It is common knowledge that Great Britain threatened, in 1878, to 


intervene in the Russo-Turkish war; that Great Britain objected stren- 
uously to the terms of peace which Russia had dictated to Turkey at 
San Stefano; that, by a brilliant stroke, Disraeli transported Indian 
troops to Cyprus and persuaded Russia to yield to a revision of the 
Treaty of San Stefano of February 19/March 3, 1878, without resort to 
arms. It is further common knowledge that Russia was obliged to refer 
the Turkish situation to a congress called for that purpose at Berlin, 
where the Treaty of Berlin was negotiated and signed on July 13, 
1878, which so profoundly affected the destinies of the Balkan 
peninsula. 
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From the convention of defensive alliance between Great Britain and 
Turkey, signed June 4, 1878, the following article is quoted: 


Arr. I. If Batoun, Ardahan, Kars, or any of them shall be retained by Russia, and 
if any attempt shall be made at any future time by Russia to take possession of any 
further territories of His Imperial Majesty the Sultan in Asia, as fixed by the de- 
finitive treaty of peace, England engages to join His Imperial Majesty the Sultan in 
defending them by force of arms. 

In return, His Imperial Majesty the Sultan promises to England to introduce 
necessary reforms, to be agreed upon later between the two Powers, into the govern- 
ment, and for the protection of the Christian and other subjects of the Porte in these 
territories; and in order to enable England to make necessary Proy ision for executing 
her engagement, His Imperial Majesty the Sultan further consents to assign the 
Island of Cyprus to be occupied and administered by lEengland.! 


In the annex to this convention, dated July 1, 1878, the following oc- 


curs: 


VI. That if Russia restores to Turkey Kars and the other conquests made by her 
in Armenia during the last war, the Island of Cyprus will be evacuated by England, 
and the convention of the 4th of June, IS7S8, will be at an end? 


On August 14, 1878, Turkey and Great Britain added the following 
additional article to the convention of June 4, 1878: 


It is understood between the high contracting parties, without prejudice to the 
express provisions of the Articles I, II, and IV of the Annex of the Ist July, 1878, 
that His Imperial Majesty the Sultan, in assigning the Island of Cyprus to be occu- 
pied and administered by England, has thereby transferred to and vested in Her 
Majesty the Queen, for the term of the occupation and no longer, full powers for 
making laws and conventions for the government of the island in Her Majesty's 
name, and for the regulation of its commercial and consular relations and affairs, 
free from the Porte’s control.’ 


In law, Cyprus remained a part of the Ottoman Empire, occupied 
‘And administered by Great Britain; in fact, it became a British province. 
Great Britain has taken advantage of the war with Turkey to regard the 
conventions concluded with that country as annulled by the war, and 
thus, having got them out of the way in accordance with international 
law, Great Britain has annexed the Island of Cyprus. 


' Holland, European Concert in the Eastern Question, p. 354. 
2 Ihid., p. 356. 
3 Hertslet, Commercial Treaties, Vol. XIV, p. 1177. 
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THE BRITISH MISSION TO THE VATICAN 


On November 24, 1914, it was announced that Sir Henry Howard, 
formerly British plenipotentiary to the Netherlands and delegate of his 
government to the Second Hague Peace Conference, was appointed spe- 
cial envoy to Pope Benedict XV. His instructions state that the appoint- 
ment is made for a twofold purpose; namely, to congratulate the Pope 
upon his election, and at the same time to lay before him “the motives 
which compelled His Majesty’s Government, after exhausting every 
effort in their power to preserve the peace of Europe, to intervene in the 
present war,”’ and to inform him “of their attitude towards the various 
questions that arise therefrom.” After pointing out that Great Britain 
had done all in its power, both by means of its representatives to neutral 
countries and by the circulation of diplomatic documents, to enable the 
neutral governments to understand the case of Great Britain and of its 
allies by removing conceptions of misunderstandings, to reach ‘the un- 
biased judgment of public opinion in these countries,”’ it is next pointed 
out that it was impossible to lay before the authorities of the Roman 
Catholic Church statements of the British attitude and motives which 
led Great Britain to take part in the present war, ‘‘owing to the want 
of a representative of His Majesty at the Vatican.”’ Sir Edward Grey 
then instructs Sir Henry Howard, on behalf of the British Government, 
as follows: 

You will, therefore, in presenting your letters of credence to His Holiness and 
offering him the cordial congratulations of His Majesty the King on the occasion of 
his election, intimate to him that his Majesty’s Government are anxious to put them- 
selves into direct communication with him for the purpose of demonstrating the 


motives which have governed their attitude since the first moment that the normal 
relations between the great Powers of Europe began to be disturbed, and of establish- 
ing that His Majesty’s Government used every effort to maintain the peace of Kurope 
which His Holiness’s venerated predecessor had so much at heart 


From this brief summary of the instructions, it appears that Great 
Britain has had three purposes in mind in appointing a special envoy to 
Pope Benedict XV: (1) to congratulate him upon his election to the 
papacy; (2) to explain the motives of Great Britain in taking part in the 
war; and (3) to supply His Holiness with exact information of events as 
they have occurred and which may occur during the period of Sir Henry 
Howard’s mission. 

This is a very important action on the part of the British Government 
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and merits more than a word in passing. It has been usual for the sov- 
ereigns of Catholic countries to maintain a representative at the Vatican. 
Some Protestant countries with a large Catholic population have found 
it convenient so to do. Great Britain, however, has held aloof from 
entering into official relations of this kind with the Vatican, and the 
announcement of the appointment of a special envoy was received with 
displeasure and in some cases with protest by Protestant organizations 
in England. It isa fact that within the last few years there has been ap- 
parently a growing friendliness between the British Government, on the 
one hand, and the Vatican, on the other. A brief and summary state- 
ment of these relations is contained in the sketch of Leo XIII in the last 
edition of the Encyclopedia Britannica. Thus: 

In Ireland he [Leo XIII] condemned the “Plan of Campaign”’ in 1888, but he 
conciliated the Nationalists by appointing Dr. Walsh archbishop of Dublin. His 
hope that his support. of the British Government in Ireland would be followed by the 
establishment of formal diplomatic relations between the court of St. James and the 
Vatican was disappointed. But the jubilee of Queen Victoria in 1887 and the Pope’s 
priestly jubilee a few months later were the occasion of friendly intercourse between 
tome and Windsor, Mgr. Ruffo Scilla coming to London as special papal envoy, 
and the Duke of Norfolk being received at the Vatican as the bearer of the congratu- 
lations of the queen of England. Similar courtesies were exchanged during the 
jubilee of 1897, and again in March 1902, when Edward VII sent the Earl of Denbigh 
to Rome to congratulate Leo XIII on reaching his ninety-third year and the twenty- 
fifth vear of his pontificate. The visit of Edward VII to Leo XIII in April, 1903, 
was a further proof of the friendliness between the English court and the Vatican. 


It thus appears that the idea of establishing official relations between 
Great Britain and the Vatican is of comparatively long standing, and 
that little by little the interested parties have been coming together. 
Sir Edward Grey has evidentiy taken advantage, in congratulating the 
present Pope upon his election, of the opportunity of establishing the 
official relations which Leo had at heart. It may well be that a special 
envoy would not have been accredited to the Vatican for other than 
purely ceremonial reasons unless the present unfortunate war had broken 
out. This is, however, a matter of conjecture. The important fact is 
that Great Britain is apparently to be represented at the Vatican by a 
special envoy, thus reversing the policy which has obtained since the 
reign of Queen Elizabeth, except during the short reign of James II. 
The appointment of an envoy does not involve the recognition of the 
Papacy as a state. It does, however, recognize the importance of 
friendly and confidential relations with the Pope as the head of the 
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Roman Catholic Church. Many sincere and devoted subjects of His 
Britannic Majesty are equally sincere and devoted Catholics, and there 
seems to be no reason why a step should not be taken which would give 
them very great pleasure and which at the same time would tend to 
create a friendly feeling on the part of the Pope for Great Britain and 
its aspirations at the present time. In a material world we are over- 
inclined to underestimate the force of spiritual power and of spiritual 
agencies. The Pope in times past played a great réle in international 
affairs, but the claim of the superiority of his state as a temporal sover- 
eign interfered, it is believed, with his spiritual influence. Since, how- 
ever, the loss of the temporal power—for it is believed that the temporal 
power was lost in fact, if not in theory, by the annexation of the Papal 
States by Italy in 1870—the spiritual power of the Pope stands out in 
broad relief untrammeled and unspotted by temporal connections, and 
there is reason to believe that the Pope as the spiritual head of the 
Church can exercise a greater and a more beneficent influence in the 
world at large in the future than in the past. A high-minded and a 
spiritual Pope can properly appeal to Catholics in all countries who ac- 
cept his spiritual headship, and it is not beyond the bounds of reason to 
hope that through his intervention and guidance his fellow believers 
may be led, however slowly, to accept that standard of conduct which 
substitutes spirituality for materialism and which prefers settlements of 
international disputes according to law and justice to the settlement of 
disputes by the brutal arbitrament of the sword. For these and other 
reasons which might be mentioned it is believed that the appointment 

of Sir Henry Howard as special envoy to the Vatican is an international 
event of no mean importance. 


IN MEMORIAM—GUIDO FUSINATO 


In the death on September 28, 1914 of Guido Fusinato, international 
law has lost a competent writer and investigator, and international or- 
ganization one of its most intelligent, enlightened, and enthusiastic parti- 
sans. It is common knowledge that people interested in international 
organization are not usually experts in international law or persons 
having had actual experience in the conduct of international affairs, and 
it too often happens that the expert, seeing the slowness and difficulty of 
getting governments to move, loses his enthusiasm if he does not end by 
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believing that international organization is impossible. Fusinato did 
not belong to this class, and he rendered genuine services to the cause 
of international peace through the development of international law. 

Within his short life many changes have taken place in the country of 
which he was a distinguished citizen and government official. At the 
time of his birth in 1860, Venice, the city in which he was born, belonged 
to Austria, and if he took no part in making a united Italy, he contrib- 
uted in a marked degree to the respect which Italy is held in interna- 
tional relations, and he represented it worthily at international con- 
ferences and as arbiter in cases tried and decided by the Permanent 
Court of Arbitration at The Hague. 

Educated in Germany, he taught international law for a number of 
vears and distinguished himself, both as a teacher and as a writer, in the 
field of international law. His doctor’s dissertation, entitled ‘‘ Dei feziali 
e del Diritto Feziale,” is today the standard treatise on the subject, al- 
though his views on the nature and functions of the feciale in the domestic 
and international relations of Rome are best known to writers by his short 
article entitled ‘Le Droit International de la République Romaine.” ! 
A second work by which he is favorably known in international law is his 
treatise on territorial alterations entitled Mutazioni territorial. From 
time to time he contributed articles to the journals of international law 
on subjects in which he took a special interest. His academic and lit- 
erary activities were seriously interfered with by his interest and partici- 
pation in the politics of his country. He entered the Chamber of Depu- 
ties in 1892, and was a member of it at the time of his death. He has 
been Under-Secretary of State for Foreign Affairs and was at one time 
Minister of Public Instruction. The delicate state of his health, it is un- 
derstood, prevented him from accepting other portfolios in the cabinet. 

He was a firm believer in the efficacy of international arbitration, and 
on more than one occasion he was entrusted by his government with the 
negotiation of treaties of arbitration, and during the sessions of the 
Second Hague Peace Conference he negotiated treaties of arbitration 
between Italy, on the one hand, and Argentina and Mexico on the other. 
He was the Italian representative in the negotiations at Lausanne which 
put an end to the war between Turkey and Italy. He was a delegate to 
the Second Hague Peace Conference and rendered distinguished and 
brilliant service to the cause of arbitration, in which, as has been said, 
he was especially interested, and was chairman of a committee of the 


1 Published in the Revue de droit international et de législation comparée, Vol. 17, p. 278. 
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first commission to revise the rules of arbitral procedure. Many improve- 
ments of the Convention of 1899 were due to his suggestions. In 1908-9 
he represented Italy in the London Naval Conference. 

As far back as 1893 he assisted the Marquis Visconti-Venosta in the 
Bering Sea arbitration, and he served as arbiter in the arbitration be- 
tween France and Germany, known as the Casa Blanca case, in 1908; in 
1912 he was likewise arbiter in the Canevaro dispute between Italy and 
Peru, and more recently, in 1913, he acted as arbiter in the cases of the 
Carthage, the Manouba and the Tavignano, decided by tribunals of the 
Permanent Court of The Hague. 

For many years Mr. Fusinato was a member of the Institute of In- 
ternational Law. He was likewise a member of the curatorium of the 
Academy of International Law recently founded at The Hague, and 


which would have been opened in October of the past year if war had 
not unfortunately broken out in Europe. 

It is difficult for the writer of this brief notice, associated as he was 
with Mr. Fusinato on many occasions, to refrain from a word of personal 
and affectionate regard. It is perhaps best, however, to voice only the 
regret of publicists generally at the loss of one whose services had already 
reflected distinction upon his country, and from whom even greater serv- 
ices were reasonably to have been expected. 


CONTRABAND OF WAR 


In a circular issued by the Department of State on October 15, 1914, 
the question of neutrality and trade in contraband is dealt with for the 
benefit of the public.’ The circular points out the difference between 
the sale by individuals and the sale by a neutral government to a bellig- 
erent, correctly stating that “generally speaking, a citizen of the United 
States can sell to a belligerent government, or its agent, any article of 
commerce which he pleases, whereas the sale by the United States would 
be an unneutral act.”’ It then states that ‘‘a neutral government is not 
compelled by international law, by treaty, or by statute, to prevent” 
the sale of articles exclusively used for warlike purposes, such as arms, 
explosives, etc., or food-stuffs, clothing, etc., which may be used either 
by the non-combatants or by the armies in the field, but attention is 
called to the fact that articles of this kind ‘‘are considered contraband 
and are, outside the territorial jurisdiction of the neutral nation, subject 


! The circular is printed in full in the SupPLEMENT, page 124. 
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to seizure by an enemy of the purchasing government. An exception 
to unlimited sale, pointed out in the circular, is the prohibition con- 
tained in the neutrality laws of the United States, against the outfitting 
or furnishing of vessels in American ports, or of military expeditions on 
American soil in aid of a belligerent. 

While these passages are correct as far as they go, they require a 
brief explanation, supplemented by a reference to the doctrine of con- 
tinuous voyage. 

It is usual to divide contraband into three classes. This was very 
briefly and skilfully done in the leading case of the Peterhof (5 Wallace 
28), decided by the Supreme Court in 1866. Speaking for the Court, 
(‘hief Justice Chase said: 

rhe classification of goods as contraband or not contraband has much perplexed 
text writers and jurists. A strictly accurate and satisfactory classification is perhaps 
impracticable; but that which is best supported by American and English decisions 
may be said to divide all merchandise into three classes. Of these classes, the first 
consists of articles manufactured and primarily and ordinarily used for military 
purposes in time of war; the second, of articles which may be and are used for pur- 
poses of war or peace, according to circumstances; and the third, of articles exclusively 
used for peaceful purposes. Merchandise of the first class, destined to a belligerent, 
country or places occupied by the army or navy of a belligerent, is always contra- 
band; merchandise of the second class is contraband only when actually destined to 
the military or naval use of a belligerent; while merchandise of the third class is 
not contraband at all, though liable to seizure and condemnation for violation 
of blockade. 


The desire of the neutral is to continue its trade as far as possible un- 
interrupted by the war. It is the aim of the belligerent to prevent trade 
of all kinds from reaching the enemy, as supplies received from the out- 
side tend to, and often do, prolong the war. The neutral, therefore, 
tries to restrict the list of contraband within the narrowest limits, 
whereas the belligerent seeks to enlarge the list. Hence, disputes or- 
dinarily arise between neutrals and belligerents, even although both 
claim to be acting in good faith. 

The first class specified by the Chief Justice constitutes what is called 
absolute contraband; the second is generally termed conditional contra- 
band. Articles of absolute contraband are presumed to be meant for 
the enemy forces if they are destined to the enemy country, because, 
as they can only be used for a hostile purpose, it is supposed that they 
are in reality meant for the armed and naval forces of the enemy. Ar- 
ticles of conditional contraband, that is to say articles which may be 
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used for a peaceable purpose as well as for a warlike purpose, are not 
presumed to be meant for the enemy by the mere fact that they are 
destined to the enemy country. Something more is required, and to 
make them contraband and subject to seizure it is necessary that they 
be destined not merely for the enemy country but to the armed forces, 
whether military or naval, to a port of naval or military equipment, 
to the enemy government, or to a person or persons properly to be con- 
sidered as the agent of the government. They are contraband or not 
contraband, conditioned upon specific destination; hence the name. 

It is believed, however, that the time-honored distinction drawn 
between the two classes is more specious than real, for at the present 
day articles useful to the army or navy may, if landed at an ordinary 
port, be easily and speedily transported by railroads to the army and 
navy. This was not the case when the distinction was pointed out by 
Grotius in his treatise on rights and duties in war and peace, pub- 
lished in 1625. It is, however, today a fact, and international law, to be 
adequate, must take note of facts. 

Again, in a war in which the nation is in arms, where every able- 
bodied man is under arms and is performing military duty, and where 
the non-combatant population is organized so as to support the soldiers 
in the field, it seems likely that belligerents will be inclined to consider 
destination to the enemy country as sufficient, even in the case of con- 
ditional contraband, especially if the government of the enemy possesses 
and exercises the right of confiscating or appropriating to naval or mili- 
tary uses the property of its citizens or subjects of service to the armies 
in the field. 

It is true, as pointed out in the circular, that the neutral subject or 
citizen is free to trade in articles of contraband, but this freedom is to 
be understood in the sense that trade in contraband is not prohibited by 
municipal law. It is not meant that such trade is absolutely free under 
international law, otherwise the belligerent would not have the right to 
intercept and to confiscate the articles of contraband before they reach 


their destination. The meaning is—and it is so stated in the circular 

that the neutral government is not obliged to prevent its citizens or sub- 
jects from trading, but that it is the enemy’s duty to prevent the articles 
reaching their destination. “If the enemy of the purchasing nation 
happens for the time to be unable to do this, that is for him one of the 
misfortunes of war; the inability, however, imposes on the neutral gov- 
ernment no obligation to prevent the sale.” In view of this fact it is 
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perhaps better to say that, in the absence of a municipal statute forbid- 
ding trade in articles of contraband, international law permits the 
belligerent to capture and confiscate such articles. This is tantamount 
to saying that such trade is permitted by international law, subject to 
capture. 

The question arises, where may the articles be captured? and Anglo- 
American practice answers, the moment they have left the neutral juris- 
diction en route to the enemy country, in the case of absolute contraband, 
or to the port of equipment or agent of the enemy in the enemy country 
in the case of conditional contraband. 

The penalty for the carriage of contraband was formerly confiscation 
of the ship and the cargo, but this rule has been relaxed where good 
faith has been found. The articles of contraband are confiscated, the 
vessel is punished by loss of freight, and the innocent portions of the 
cargo released. Portions of the cargo otherwise innocent, but belonging 
to the owner of the vessel or to the owners of contraband, share its fate 
by the doctrine of infection. 

But, as pointed out in the Bermuda (3 Wallace, 514, 556), “The rule 
requires good faith on the part of the neutral, and does not protect the 
ship where good faith is wanting.”’ It should be said, in this connection, 
that the offense is deposited with the cargo; that is to say, the vessel is 
not liable to seizure after having landed its cargo at the port of destina- 
tion, but good faith is also required in this transaction, and Anglo- 
American practice subjects the vessel to capture after leaving the port 
of deposit if fraud or false papers have been resorted to. (Carrington v. 
Merchants’ Insurance Co., 8 Peters, 518.) And, as said in the case of 
the Bermuda, ““mere consent to transportation of contraband will not 
always or usually be taken to be a violation of good faith. There must 
be circumstances of aggravation.” 

So far it has been assumed that a neutral ship carries articles of con- 
traband belonging to a neutral owner to an enemy port. It frequently 
happens, however, that a neutral vessel carries articles of contraband to 
a neutral port merely to enable the articles to be safely transported from 
the neutral port to a port of the enemy. Under these circumstances 
(Anglo-American practice regards the voyage as continuous in law, al- 
though broken in fact, that the ostensible is not the real or ultimate 
destination, and, looking at the facts as they are and the intent of the 
shipper as found by circumstances, considers the voyage as in reality 
one from a neutral to a belligerent port, notwithstanding the fact that 
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aneutral country is interposed. In the case of the Bermuda, above 
cited, Chief Justice Chase thus stated the rule: “The interposition of a 
neutral port between neutral departure and belligerent destination has 
always been a favorite resort of contraband carriers and blockade- 
runners. But it never avails them when the ultimate destination is ascer- 
tained. A transportation from one point to another remains continuous, 
so long as intent remains unchanged, no matter what stoppages or trans- 
shipments intervene,” citing Jecker v. Montgomery, 18 Howard, 114, 
decided by the same court in 1855, in reference to shipments to Mexican 
ports during the war of this country with Mexico. 

In the same case, Chief Justice Chase held that a vessel which, with 
the consent of the owner, is employed in the conveyance of contraband 
to belligerents in the first stage of a continuous transportation, is equally 
liable to capture and confiscation with the vessel which is employed in 
the last stage if the employment is such as to make either so liable. 

Concerning the rule of continuity in respect to cargo, the Chief Justice 
continued: 

\t first, Sir William Scott held that the landing and warehousing of the goods and 
the payment of the duties on importation was a sufficient test of the termination of 
the original voyage; and that a subsequent exportation of them to a belligerent port 
was lawful (The Polly, 2 Robinson, 369). But in a later case, in an elaborate judg- 
ment (The William, 5 Id. 395; 1 Kent’s Commentaries, 84, note), Sir William Grant 
reviewed all the cases, and established the rule, which has never been shaken, that 
even the landing of goods and payment of duties does not interrupt the continuity of 
the voyage of the cargo, unless there be an honest intention to bring them into the 
common stock of the country. If there be an intention, either formed at the time of 
original shipment, or afterwards, to send the goods forward to an unlawful destination, 
the continuity of the voyage will not be broken, as to the cargo, by any transactions 


at the intermediate port. 


Where several ships are engaged successively in one transaction, 
namely, the conveyance of a contraband cargo to a belligerent, the 
Chief Justice, speaking for the court, laid down the rule as follows: 


The question of liability must depend on the good or bad faith of the owners of 
the ships. If a part of the voyage is lawful, and the owners of the ship conveying 
the cargo in that part are ignorant of the ulterior destination, and do not hire their 
ship with a view to it, the ship cannot be liable; but if the ulterior destination is the 
known inducement to the partial voyage, and the ship is engaged in the latter with 
a view to the former, then whatever liability may attach to the final voyage, must 
attach to the earlier, undertaken with the same cargo and in continuity of its con- 
veyance. Successive voyages, connected by a common plan and a common object, 
form a plural unit. They are links of the same chain, each identical in description 
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with every other, aud each essential to the continuous whole. The ships are planks 
of the same bridge, all of the same kind, and all necessary to the convenient passage 
of persons and property from one end to the other.” 


In connection with the doctrine of continuous voyage, it may he said 
that a popular impression exists that under English law and practice 
the vessel cannot be captured before it reaches a neutral port, but only 
after it had left it on its way to the enemy. Thus, the late Mr. Hall 
said, in referring to the leading case of The William (5 C. Rob. 385), 
“Tn this and in like cases the English courts condemn the property; but 
they were careful not to condemn until what they conceived to be the 
hostile act was irrevocably entered upon; cargo was confiscated only 
when captured on its voyage from the port of colorable importation to 
the enemy country.” * This may be so; but if in reality the voyage be 
continuous it would seem to be permissible to seize the cargo before it 
reached the neutral port, provided the intent could be shown to con- 
tinue the voyage from the neutral port to the enemy port. An equally 
distinguished American publicist, Professor John Bassett Moore, says, 
in commenting upon this subject, that ‘he [Hall] does not state, however, 
any case in which it was held by an English court that the performance 
of the process of ‘colorable importation’ was « prerequisite to condemna- 
tion.” ' It appears that belligerents can, according to Anglo-American 
practice, intercept articles of absolute contraband, and articles of con- 
ditional contraband if they have the destination which permits their 
capture according to international law; and that, to speak merely of the 
practice of Great Britain andethe United States, absolute and condi- 
tional contraband can be captured before they reach a neutral port if 
the circumstances show that they are ultimately destined to the enemy. 
It is not therefore correct, according to American practice, to say that 
trade is free and unrestricted between two neutral ports. The following 
language of Chief Justice Chase, in the case of the Bermuda, is in point: 


It is asserted by counsel that a British merchant, as a neutral, had, during the late 
civil war, a perfect right to trade, even in military stores, between their own ports, 
and to sell at one of them goods of all sorts, even to an enemy of the United States, 
with knowledge of his intent to employ them in rebel war against the American 
government. 

If by trade between neutral ports is meant real trade, in the course of which goods 


23 Wallace, 553-555. 
§ Hall, International Law, 6th ed., p. 668. 
* VII Moore, International Law Digest, 727. 
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conveyed from one port to another become incorporated into the mass of goods for 
sale in the port of destination; and if by sale to the enemies of the United States is 
meant sale to either belligerent, without partiality to either, we accept the proposi- 


tion of counsel as correct. 
But if it is intended to affirm that a neutral ship may take on a contraband cargo 
ostensibly for a neutral port, but destined in reality for a belligerent port, either by 


the same ship or by another, without becoming liable, from the commencement to 


the end of the voyage, to seizure, in order to the confiscation of the cargo, we do not 


agree to it 


In the case of the Springbok (5 Wallace, 1), decided in 1865, the court 
had before it the question of ultimate destination. The Springbok, a 
British, and therefore a neutral, vessel left London in 1862 and was 
captured in 1863 while making for the British harbor of Nassau which 
lay near the southern coast of the United States and was, during the 
Civil War, used as a port of call and of transshipment for cargoes in- 
tended for the Confederacy, whose ports were then blockaded by the 
United States. The court held that the cargo, contraband in nature and 
ostensibly intended for a neutral port, was, from the circumstances, in 
reality destined to a Confederate port, and proved the ulterior destina- 
tion from the character of the cargo and by the fact that its owners had 
shipped it to order, not to specific consignees in Nassau. Said the court: 


That some other destination than Nassau was intended taay be inferred, from the 
fact that the consignment, shown by the bills of lading and the manifest, was to order 
Under the circumstances of this trade, already mentioned, such a con- 
oO any one at 


or assigns. 
signment must be taken as a negation that any sale had been made t 
Nassau It must also be taken as a negation that any such sale was intended to be 
made there; for had such sale been intended, it is most likely that the goods would 


have been consigned for that purpose to some established house named in the bills 


of lading. 


The British claimants of the cargo took exception to the holding of 
the Supreme Court regarding consignment to order or assigns, but the 
sritish Government declared such a ruling to be in accord with British 
precedent and as justified by the circumstances. The case was, however, 
submitted under Article 13 of the Treaty of Washington of May 8, 1871, 
to the International Commission, composed of an American, a British, 
and an Italian member, and was unanimously confirmed by that body.® 

The Springbok involved blockade. The Peterhof, on the contrary, 


5 The Bermuda, 3 Wallace, 514, 551-552. 
§ VII Moore’s International Law Digest, 723-725. 
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was a case of contraband from which the question of blockade invoked 
by counsel was carefully excluded by the court. This was also a British 
ship carrying contraband from the neutral port of London to the neutral 
port of Matamoras. It was captured by an American war vessel in 1863 
near the island of St. Thomas, many miles from the mouth of the Rio 
Grande, upon which city the Mexican city of Matamoras lies. The 
court found that the voyage of the vessel really ended at Matamoras, 
and that it was not connected with the ultimate transshipment of the 
contraband cargo from Matamoras across the Rio Grande to Browns- 
ville, Texas, at that time under control of the Confederate forces. The 
vessel was therefore released. The contraband portion of the cargo, 
however, was condemned, because, from the circumstances, the court 
believed that the contraband was to fall into the hands of the Con- 
federates and, by the doctrine of infection, the innocent portion of the 
cargo belonging to the owner of the contraband portion was likewise 
condemned. The British Government refused to protest the decision, 
and, as in the case of the Springbok, so in the case of the Peterhof, the 
claims of British owners were submitted to the international commis- 
sion and were unanimously disallowed. 

It thus appears that by American practice, concurred in by Great 
Britain and affirmed by the awards of an arbitral tribunal, cargoes ad- 
dressed to order or assigns in a neutral port may be condemned, and 
that cargoes addressed to a neutral port, intended to reach the enemy 
by internal communication, may likewise be condemned. The neutral, 
trading in contraband with a neutral port, runs the risk of losing the 
contraband cargo if, in the judgment of the captor, the circumstances 
surrounding the trade justify the belief that the articles of contraband 
are intended ultimately to find their way to the hands of the enemy, 
either by transshipment upon the seas or by internal communication. 

There is, unfortunately, no agreement of the nations as to the articles 
to be considered contraband, and it is the practice of belligerents to 
declare the articles which they consider as absolute and conditional con- 
traband. The London Naval Conference agreed upon lists of absolute 
and conditional contraband,’ and also agreed upon a list of articles which 
were not to be considered contraband of war.® In the course of the war 
Great Britain, France and Russia have modified the lists of contraband 

(Articles 22 and 24 of the Declaration of London. SvuppLeMENT, Vol. III, pp. 196, 


198. See editorial in this JouRNAL, page 199 on the status of the Declaration. 
’ Article 28, SupPLEMENT, Vol. III, p. 200. 
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in identical terms,’ thus showing that they are allies in law as well as in 
fact, and Germany has likewise exercised the right of a sovereign nation 
to modify its list, although, so far as known, it adheres to the list of 
absolute contraband contained in Article 22 of the Declaration of Lon- 
don, and has only made some additions to the categories of conditional 
contraband enumerated in Article 24 of the Declaration. The latest list 
of the allies in the possession of the Journal as it goes to press is contained 
in the Order in Council dated December 23, 1914. This Order “ is as 
follows: 


BRITISH AND FRENCH CONTRABAND LIST BY THE KING-—-A PROCLAMATION REVISING 


THE LIST OF ARTICLES TO BE TREATED AS CONTRABAND OF WAR-—-GEORGE R., I 


\ contraband list the same as the British Government’s list has been issued by the 
French Government 


Whereas on the 4th day of August, 1914, we did issue our royal proclamation 
specifying the articles which it was our intention to treat as contraband of war dur- 
ing the war between us and the German Emperor; and 

Whereas on the 12th day of August, 1914, we did by our royal proclamation of 
that date extend our proclamation aforementioned to the war between us and the 
Emperor of Austria, King of Hungary; and 

Whereas on the 21st day of September, 1914, we did by our royal proclamation 
of that date make certain additions to the list of articles to be treated as contra- 
band of war; and 

Whereas on the 29th day of October, 1914, we did by our royal proclamation of 
that date withdraw the said lists of contraband and substitute therefor the lists con- 
tained in the schedules to the said proclamation; and 

Whereas it is expedient to make certain alterations in and additions to the said 
lists: Now, therefore, 

We do hereby declare, by and with the advice of our privy council, that the lists 
of contraband contained in the schedules to our royal proclamation of the 29th day 
of October aforementioned are hereby withdrawn, and that in lieu thereof during 
the continuance of the war or until we do give further public notice the articles 
enumerated in Schedule I hereto will be treated as absolute contraband and the 
articles enumerated in Schedule II hereto will be treated as conditional contraband. 


SCHEDULE [| 


1. Arms of all kinds, including arms for sporting purposes, and their distinctive 


component parts. 
2. Projectiles, charges, and cartridges of all kinds and their distinctive component 


parts. 


* For a discussion of these modifications, see article in this JoURNAL, page 17, by 
Norman Bentwich, entitled “International Law as applied by England in the War.” 
10 Reprinted from the Congressional Record, Jan. 13, 1915, page 1540. 
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3. Powder and explosives specially prepared for use in war. 

4. Ingredients of explosives, viz., nitric acid, sulphurie acid, glycerine, acetone, 
calcium acetate, and all other metallic acetates; sulphur, potassium nitrate, the frac- 
tions of the distillation products of coal tar between benzol and cresol, inclusive; 
aniline, methylaniline, dimethylaniline, ammonium perchlorate, sodium perchlorate, 
sodium chlorate, barium chlorate, ammonium nitrate, cyanamide, potassium chlorate, 
calcium nitrate, mercury 

5. Resinous products, camphor, and turpentine (oil and spirit). 

6. Gun mountings, limber boxes, limbers, military wagons, field forges, and their 
distinctive component parts. 

7. Range finders and thetr distinctive component parts. 

S. Clothing and equipment of a distinetively military character. 

9, Saddle, draft, and pack animals suitable for use in war. 

10. All kinds of harness of a distinctively military character. 

11. Articles of camp equipment and their distinctive component parts. 

12. Armor plates. 

13. Ferro alloys, including ferrotungsten, ferromolybdenum, ferromanganese, 
ferrovanadium, ferrochrome. 

14. The following metals: Tungsten, molybdenum, vanadium, nickel, selenium, 
cobalt, hematite pig iron, manganese. 

15. The following ores: Wolframite, scheelite, molybdenite, manganese ore, nickel 
ore, chrome ore, hematite iron ore, zinc ore, lead ore, bauxite. 

16. Aluminium, alumina, and salts of aluminium. 

17. Antimony, together with the sulphides and oxides of antimony. 

18. Copper, unwrought and part wrought, and copper wire. 

19. Lead, pig, sheet, or pipe. 

20. Barbed wire and implements for fixing and cutting the same. 

21. Warships, including boats and their distinctive component parts of such a 
nature that they can only be used on a vessel of war. 

22. Submarine sound signaling apparatus. 

23. Aeroplanes, airships, balloons, and air craft of all kinds, and their component 
parts, together with accessories and articles recognizable as intended for use in con- 
nection with balloons and air craft. 


+. Motor vehicles of all kinds and their component parts. 
5. Tires for motor vehicles and for cycles, together with articles or materials es- 
pecially adapted for use in the manufacture or repair of tires. 

26. Rubber, including raw, waste, and reclaimed rubber, and goods made wholly 


i 2 


of rubber. 

27. Iron pyrites 

28. Mineral oils and motor spirit, except lubricating oils. 

29. Implements and apparatus designed exclusively for the manufacture of muni- 
tions of war, for the manufacture or repair of arms, or war material for use on land 


and sea. 
II 
1. Foodstuffs. 


2. Forage and feeding stuffs for animals, 


- 
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3. Clothing, fabrics for clothing, and boots and shoes suitable for use in war. 

4. Gold and silver in coin or bullion; paper money. 

5. Vehicles of all kinds, other than motor vehicles, available for use in war, and 
their component parts. 

6. Vessels, craft, and boats of all kinds; floating docks, parts of docks, and their 
component parts. 

7. Railway materials, both fixed and rolling stock, and materials for telegraphs, 
wireless telegraphs, and telephones. 

8. Fuel, other than mineral oils. Lubricants. 

9. Powder and explosives not specially prepared for use in war 

10. Horsehoes and shoeing materials. 

11. Harness and saddlery. 

12. Hides of all kinds, dry or wet; pigskins, raw or dressed; leather undressed or 
dressed, suitable for saddlery, harness, or military boots. 

13. Field glasses, telescopes, chronometers, and all kinds of nautical instruments. 

Given at our court at Buckingham Palace this 23d day of December, A. D. 1914, 
and in the fifth year of our reign. 

God save the King. 


It is not necessary to give the German list, as it conforms to the Dec- 
laration of London as regards absolute contraband, and makes but the 
following additions to the list of conditional contraband: ‘Copper, un- 
wrought, and pig lead in blocks, sheet or pipes. All rough or unworked 
lumber (except lignum vite, Palisander, ebony and similar valuable 
woods). Cylinder tar, sulphur, crude or refined and sulphuric acid.” 


CHRONICLE OF INTERNATIONAL EVENTS 
WITH REFERENCES 


\bbreviations: Ann. sc. pol., Annales des sciences politiques, Paris; Vie Jnt., 
La Vie Internationale, Brussels; Arch. dipl., Archives Diplomatiques, Paris; B., 
boletin, bulletin, bolletino; P. A. U., bulletin of the Pan-American Union, Washing- 
ton; Clunet, J. de Dr. Int. Privé, Paris; Doc. dipl., France, Documents diplomatiques; 
B. Rel. Ext., Boletin de Relaciones Exteriores; Dr., droit, diritto, derecho; D. O., 
Diario Oficial; For. rel., Foreign Relations of the United States; Ga., gazette, gaceta, 
gazzetta; Cd., Great Britain, Parliamentary Papers; /n/., international, internacional, 
internazionale; J., journal; J. O., Journal Officiel, Paris; L’/nt. Sc., L’Internation- 
alism Scientifique, The Hague; Mém. dipl., Memorial diplomatique, Paris; Monit., 
Moniteur belge, Brussels; Martens, Nouveau recueil générale de traités, Leipzig; 
(). dip., Questions diplomatiques et coloniales; R., review, revista, revue, rivista; 
Reichs G., Reichs-Gesetzblatt, Berlin; Staats., Staatsblad, Netherlands; State Papers, 
British and Foreign State Papers, London; Stat. at L., United States Statutes at 


Large; Times, The Times (London). 


May, 1914. 

27 CoLtompia—Ecvuapor. Ratifications exchanged of the convention 
signed May 20, 1913, referring to an arbitral tribunal the claims 
of Colombian citizens against Ecuador. Spanish text: B. rel. 
ext. (Chile), July, 1914, p. 19. 


June, 1914. 

24 Servia—Hoty See. Concordat signed. French text: B. rel. ezt. 
(Chile), Aug., 1914, p. 50. 

25 NETHERLANDS—PortTuGAL. Dr. Lardy, the arbiter appointed 
under convention of April 3, 1913, rendered his decision in the 
Island of Timor arbitration. The decision was in favor of the 
Netherlands. English translation of award in this Journal, 


p. 240. 


July, 1914. 

9 PreRU—VENEZUELA. Ratifications exchanged of the arbitration 
treaty signed Feb. 25, 1912. Spanish text: B. rel. ext. (Chile), 
July, 1914, p. 27. 


221 


A ug 


») 


w 


il 


THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


ust, 1914. 


Iraty—Paracuay. Ratifications exchanged of a general treaty of 
arbitration signed May 11, 1911. Italian text: R. di dir. int., 
ser. 2, 3:413. 

GERMANY—FRANCE. The German ambassador to France and the 
French ambassador to Germany were handed their passports. 
The German ambassador stated that Germany considered that 
a state of war existed between Germany and France. Doc. dipl., 
La guerre Européenne 1; Cd. 7717. 

GERMANY. Rules governing maritime warfare published. German 
text: Reichs G., Nos. 50, 51, 1914. For lists of contraband, see 
editorial in this Journal, pp. 217-220. 

BELGIUM—GERMANY. Diplomatic relations severed. German 
Minister at Brussels handed his passports. Belgian Grey Book, 
Doc. No. 31; Supplement to this Journal, p. 68. It appears from 
Doc. No. 71 in this book (Supplement, p. 94) that German troops 
had entered Belgium August 3rd. 

GREAT BrRITAIN—GERMANY. Great Britain declared war on Ger- 
many. London Gazette, No. 28861; Cd. 7467. 

ARGENTINE Repus.ic. Proclamation of neutrality in European 
War. Spanish text: B. rel. ext. (Argentine Republic), 43:3. 

NETHERLANDS. Proclamation of neutrality. Staats-Courant, Aug. 6, 
special ed.; Cd. 7627. 

Austria—Rwussia. Austria declared war against Russia. Orange 
Book, Doe. 79; Cd. 7626. 

MOoONTENEGRO—AuvsTRIA. Montenegro handed passports to the 
Austrian minister and stated that Montenegro considered that a 
state of war existed between Montenegro and Austria. Times, 
Aug. 10. 

CuILe. Proclamation of neutrality in European war. Spanish 
text: B. rel. ext. (Chile), Aug., 1914, p. 5. 

VENEZUELA. Proclamation of neutrality in European war. Spanish, 
French, English texts: B. rel. ext. (Venezuela), 5:106, 137, 166. 
MONTENEGRO—GERMANY. Montenegro handed the German 

minister his passports. Times, Aug. 12. 

SERVIA—GERMANY. Servia handed the German minister his pass- 
ports. N.Y. Times, Aug. 10, 1914. 

Turkey. Announced that Turkey had bought the ‘Goeben”’ and 
‘Breslau.”’ Cd. 7628. 


| 
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7 
| 
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August, 1914. 

13. Great Brirarin—Austria. Great Britain declared war on Aus- 
tria. London Gazette, Nos. 28868, 28870. 

13. France—Austria. France declared war on Austria. London 
Gazette, Nos. 28868, 28870. 

Accord signed respecting jurisdiction of 
French and Belgium armies over their soldiers. French text: 
J. O., 1914, p. 8979. 

20 Peru—UNITED States. United States Senate advised the ratifica- 
tion of the treaty following the plan of the Secretary of State for 
the advancement of peace, signed July 14, 1914. This Journal, 
p. 176. 

23. Japan. Regulations published relating to exemption of German 
ships from capture. English text: V. Y. Times, Oct. 19, 1914. 

27 AustriA—JaApaNn. Diplomatic relations broken off. Address of 
Japanese Minister to Imperial Diet, Sept. 5, 1914. 

28 AustTrRia—Bextcium. Austria declared war on Belgium. Despatch 
to U.S. State Dept. 

29 ParaGuay—UNITED States. Treaty signed following the plan of 
the Secretary of State for the advancement of peace. This Jour- 
nal, p. 176. 


September, 1914. 
{ European War. Declaration of France, Great Britain and Russia 
not to make peace separately. Cd. 7717. 
5 Great Brirarn. First Prize Court since Crimean war held in the 
Admiralty Court under presidency of Sir Samuel Evans. Tvmes, 
Sept. 5, 1914. 
9 Great Britain. Proclamation issued respecting trading with the 
enemy. A notice, with further instructions was issued Oct. 6. 
Times, Sept. 10, Oct. 7. 
14 France—Iraty. Arbitration treaty which expired Dec. 24, 1913, 
prolonged for a further period of five years from that date. R. di 
dir. int., ser. 2, 3:413. 
21 France. The French Government sent a protest to the neutral 
Powers against the bombardment of Rheims Cathedral. Times, 
Oct. 1, 1914. 
FRANCE—UNITED Srates. United States Senate advised the 
ratification of the treaty following the plan of the Secretary of 


to 
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September, 1914. 

State for the advancement of peace, signed September 15, 1914. 
This Journal, p. 176. 

28 Deatu or Guipo Fusinato. Dr. Fusinato was formerly professor 
of international law at the University of Turin, deputy councillor 
of state, member of the Institut de droit international and since 
1908 member of the Permanent Court of Arbitration at The 
Hague from Italy. R. di dir. int. 8:309. This Journal, p. 208. 

30 Iraty. Protested to Austria against the promiscuous use of float- 
ing mines in the Adriatic, which: has resulted in destruction and 
loss of life on the Italian coast. Austria assured Italy that 
measures would be taken to prevent further damage to neutral 
shipping by mines in the Adriatic. FR. of R. (N. Y.), 50:541. 


October, 1914. 

1 Russta—UnitTep States. Treaty signed following the plan of 
the Secretary of State for the advancement of peace. The 
Senate consented to and advised the ratification of this treaty 
Oct. 13, 1914. Washington Post, Oct. 14, 1914. 

2 Great Britain. Announced that German mine-laying and sub- 
marine activity had made British mine-laying in the North Sea 
a necessity. Times, Oct. 3, 1914. 

4 ALpBaniA. Essad Pasha reéntered Albania, after four months exile, 
accompanied by an army, and assumed control of the govern- 
ment. R. of R. (N. Y.), 50:545. 

4 JapaN—GERMANY. A Japanese squadron took possession of 
Marshall Archipelago. ‘These islands lie in Micronesia in the 
Pacific, about mid-way between Guam and the Hawaiian Islands. 
They have an area of 158 square miles, a population of about 
16,000, and have belonged to Germany since 1885. JInd., 
80:47. 

5 JAPAN—GERMANY. Japan seized German railway in Shantung. 
Ind., 80:47. 

6 Betotum. Government removed from Antwerp to Ostend. Times, 
Oct. 8, 1914. 

9 EurRopEAN War. Antwerp surrendered to the Germans. Times, 
Oct. 12, 1914. 

10 PanaMaA—UNITED SraTeEs. Protocol of an agreement signed relat- 
ing to hospitality extended to belligerent vessels within their re- 
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October, 1914. 


spective jurisdictions. English and Spanish texts: U. S. Treaty 
Series, No. 597. 

EuROPEAN War. It is reported that the German military governor 
of Antwerp has levied an indemnity of $100,000,000 upon the 
city. This brings the total war indemnity up to $240,000,000. 
On August 23 the French Foreign Office stated that Great Britain 
and France had agreed to advance $100,000,000 to Belgium to 
meet the demands of Germany. Times, Nov. 3, 1914. 

RouMANIA. King Carol died. He was born in 1839 as Prince 
Charles of Hohenzollern-Sigmaringen, and accepted the crown 
of Roumania in March, 1866. He was succeeded by his nephew, 
King Ferdinand, also of the House of Hohenzollern, whose wife, 
Queen Mary, is the daughter of the late Duke of Edinburgh. 
Times, Oct. 13, 1914. 

Union oF Soutu Arrica. British proclamation issued declaring 
martial law owing to desertion of Lieut. Col. Maritz and 
certain of his troops to the German forces. Times, Oct. 14, 
1914. 

GERMANY—HOoLLAND. Germany gives assurances to Holland that 
the neutrality of the Scheldt from Antwerp through Holland will 
be respected. of R. (N. Y.), 40:548. 

Beutcium. Government removed from Ostend, Belgium, to Havre, 
France. Times, Oct. 15, 1914. 

GUATEMALA—UNITED States. Ratifications exchanged of treaty 
following the plan of the Secretary of State for the advance- 
ment of peace, signed Sept. 20, 1914; proclaimed Oct. 18, 
1914. English and Spanish texts: U. S. Treaty Series, 
No. 598. 

Curina—UNITED States. Senate consented to and advised the 
ratification of treaty following the plan of the Secretary of State 
for the advancement of peace signed July 24, 1914. Washington 
Post, Oct. 14, 1914. 

?}REECE—UNITED StTaTEs. Treaty signed following the plan of the 
Secretary of State for the advancement of peace. Ratification 
advised and consented to by the Senate Oct. 20, 1914. This 
Journal, p. 176. 

Ecuapor—Unirtep States. Treaty signed following the plan of 

the Secretary of State for the advancement of peace. Ratifica- 
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October, 1914. 
tions advised and consented to by the Senate Oct. 20, 1914. This 
Journal, p. 176. 

15 Unitep States. The Department of State issued statement as to 
neutrality and trade in contraband of war. Supplement, p. 124. 

19 Hartt. American marines landed at Cape Haitien to maintain 
order, after the town had been seized by revolutionists. RF. of R. 
(N. Y.), 50:545. 

21 Norway—UNITep States. Ratifications exchanged of treaty 
following the plan of the Secretary of State for the advancement 
of peace, signed June 24, 1914. English and Norwegian texts: 
U.S. Treaty Series, No. 599. 

21 Russta. The Czar declared a perpetual prohibition on the state 
sale of aleohol. Times, Nov. 3, 1914. 

24 PortuGAL—UNITED Srates. Ratifications exchanged of treaty 
following the plan of the Secretary of State for the advancement 
of peace, signed Feb. 4, 1914. Portuguese and English texts: 
U.S. Treaty Series, No. 600. 

24 PortTuGaAL—UNITED Srates. Ratifications exchanged of treaty 
extending the duration of the arbitration treaty of April 6, 
1908. Portuguese and English texts: U.S. Treaty Series, No. 
601. 

30 TurkeEy—Ruvussia. Turkey began war on Russia by shelling Black 
Sea ports. Cd. 7628. 


November, 1914. 
2 Eaypr. Martial law proclaimed. Times, Nov. 4, 1914. 
3 Russta—Turkey. Russia handed the Turkish Chargé d’Affaires 
his passports. Times, Nov. 4, 1914. 
4 Cyprus. Great Britain formally annexed the Island of Cyprus. 
London Gazette, No. 28963. 
5 FrRaANcE—GREAT Britatin—TurKeEy. France and Great Britain 
formally declared war on Turkey. London Gazette, No. 28963. 
6 Bretcrum—Turkey. The Belgium government handed the Turkish 
minister his passports. Times, Nov. 7, 1914. 
6 European War. Greece annexed Epirus. Washington Post, 
Nov. 7, 1914. 
JAPAN—GERMANY. Japan Officially announced that Tsingtau had 
surrendered to the Japanese troops. Times, Nov. 9, 1914. 
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9 European War. Formal declaration of war by the Allies against 
Turkey, signed by the five allied Powers. Extract from text: 
Washington Post, Nov. 11, 1914. Inthe European war the break- 
ing off of diplomatic intercourse, by a formal declaration, by 
handing passports to diplomatic representative, or by statement 
that the country considered that a state of war existed, occurred 
as follows, the first named country being the country making 
the declaration, ete.: 


\USTRIA—SERVIA. July 28. Blue Book, Doce. 73. 
GERMANY—RwssIA. Aug. 1. Orange Book, Doc. 75. 
GERMANY—FRANCE. Aug. 3. Yellow Book, Doe. 147. 
GERMANY—BELGIUM. Aug. 4. Grey Book, Doe. 30. 
GREAT BriTaAIn—GERMANY. Aug. 4. London Gazette, No. 28861. 
AusTRIA—RwssI<. Aug. 6. Orange Book, Doe. 79. 
MoONTENEGRO—AUSTRIA, Aug. 7. London Times, Aug. 10, 1914. 
MoNTENEGRO—GERMANY. Aug. 9. London Times, Aug. 12, 1914. 
SeERVIA—GERMANY. Aug. 9. N.Y. Times, Aug. 10, 1914. 
PRANCE—AUSTRIA. Aug. 13. Dispatch to U. S. Dept. of State. 
GREAT BrRITAIN—AUSTRIA. Aug. 15. London Gazette, Nos. 28868, 28870. 
JAPAN—GERMANY. Aug. 23. Dispatch to U.S. State Dept. 
AUSTRIA—JAPAN. Aug. 27. Proc. Japanese Diet, Sept. 5, 1914. 
A USTRIA—BELGIUM. Aug. 28. Dispatch to U. S. Dept. of State. 
Russ1a—TwuRKEY. Nov. 3 London Times, Nov. 4. 
FRANCE—TURKEY. Nov. 5. London Times, Nov. 6. 
GREAT BRITAIN—TURKEY. Nov. 5. London Gazette, No. 28963. 
English Blue Book in Cd. 7467, 7445, 7628, 7716; English translation of Belgian 
Grey Book in Cd. 7627; of French Yellow Book in Cd. 7717; of Russian Orange Book 
in Cd. 7626.) 


10 Great Britain—Unitep Srates.  Ratifications exchanged of 
treaty following the plan of the Secretary of State for the ad- 
vancement of peace, signed Sept. 15, 1914. Text: U. S. Treaty 
Series, No. 602. 

12 Costa Rica—Unirep States. Ratifications exchanged of the 
treaty following the plan of the Secretary of State for the ad- 
vancement of peace, signed February 13, 1914. Spanish and 
English texts: U.S. Treaty Series, No. 603. 

Costa Rica—UniTep States. Agreement extending the duration 

of the arbitration convention of January 13, 1909 for a further 

period of five years. Spanish and English texts: U. S. Treaty 

Series, No. 604. 
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November, 1914. 

13. SwepEN—UNITED StaTEs. Sweden ratified the treaty following 
the plan of the Secretary of State for the advancement of peace, 
signed Oct. 13. The United States Senate consented to and ad- 
vised the ratification of this treaty on Oct. 20. This Journal, p. 176. 

13 Unirep States. Proclamation relating to the neutrality of the 
Panama Canal Zone and Panama. 

24 Great Britain—Houy See. Great Britain announced the ap- 
pointment of Sir Henry Howard as envoy to the Holy See. On 
Dec. 10, the Papal Secretary of State announced that the Holy 
See would be pleased to receive the envoy. N.Y. Times, Nov. 25, 
1914. 

27 Evrorpean War. A proclamation announcing a Holy War against 
Great Britain, Russia and France issued to the Mohammedans 
by Sheik ul Islam. English text of the ‘‘ Fetva,”’ dated Nov. 15, 
1914, in Amer. Assn. for Int. Conciliation, Pamphlet No. 86. 


December, 1914. 

Spain—UniTep Ratifications exchanged of treaty for 
advancement of peace, signed September 15, 1914. English and 
Spanish texts: U’. S. Treaty Series, No. 605. 

14 GERMANY. Neutral Governments informed that exequaturs of 
consuls and ministers to Belgium would no longer be recognized. 
Washington Post, Jan. 26, 1915. 

15 Spain. The Spanish Senate ratified the International Convention 
for Safety of Life at Sea, signed at London, Jan. 2, 1914. Wash- 
ington Star, Dec. 16, 1914. 

16 Unirep States. The Senate consented to and advised the ratifica- 
tion with amendment of the International Convention for Safety 
of Life at Sea, signed at London, Jan. 2, 1914. Washington Post, 
Dec. 17, 1914. 

18 Eaeyrr. British protectorate proclaimed and Lieut. Col. Sir Arthur 
Henry McMahon appointed High Commissioner. Dec. 19th, 
France recognized protectorate and Great Britain announced its 
adherence to Franco-Moorish treaty of March 30, 1912. On same 
day the Khedive of Egypt, Abbas Hilmi Pasha, was deposed and 
Prince Hussein Kamel Pasha, eldest living prince of the family of 
Mahomet, made Sultan of Egypt. London Gazette, Nos. 29010, 
29011, 29012. 
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23 Great Britain. Proclamation issued giving revised lists of con- 
traband. London Gazette, No. 29016. Congressional Record, 
Jan. 13, 1915; this Journal, p. 218. 

26 Unirep Britain. American Government pro- 
tested against British interference with American trade. Text of 
American note and British preliminary reply in Congressional 
Record, Jan. 13, 1915. 


INTERNATIONAL CONVENTIONS 
ADHESIONS, RATIFICATIONS AND DENUNCIATIONS 


COMMERCIAL Statistics BuREAU. Brussels, Dec. 31, 1913. 
Ratifications: 
Germany, June 5, 1914. B. rel. ext. (Chile), Aug., 1914, p. 67. 
CopyricutT. Berne, Nov. 13, 1908; March 20, 1914. 
Additional protocol to the convention of 1908, signed at Berne 
March 20, 1914. 
Ratifications: 
Great Britain, July 8, 1914. French and English texts: Treaty 
Series, No. 11, 1914. 
RADIOTELEGRAPH. London, July 5, 1912. 
Ratifications: 
Chile, April 21, 1914. B. rel. ext. (Chile), June, 1914, p. 31. 
PosTaAL CONVENTION. Rome, May 26, 1906. 
Ratifications: 
Spain, April 20, 1914. Monit., 1914, p. 2809. 
SuGAR Convention. Brussels, Paris, April 16, 1914. 
Signed by Belgium, France, Netherlands, Russia, Germany, 
Greece, Italy and Portugal. 
French text: Mém. dipl., 52:282. 


KATHRYN SELLERS. 


PUBLIC DOCUMENTS RELATING TO INTERNATIONAL LAW 


GREAT BRITAIN ! 

Aerial navigation. Order, Aug. 2, 1914, under the Aerial Navigation 
Acts, 1911 and 1913. (Stat. Rules and Orders, 1914, No. 1117). Id. 

Aeronautics. Report of the Advisory Committee for 1913-14. (Cd. 
7514). 314d. 

Aliens Act, 1905. Return of alien passenger traffic to and from United 
Kingdom, and number of expulsion orders made, during three months 
ended June 30, 1914. (Cd. 7548.) 2d. 

Aliens restriction. Orders in Council: Aug. 5, 1914 (St. R. & O. 
1161); Aug. 10, 1914 (St. R. & O. 1170); Aug. 12, 1914 (St. R. & O. 
1229); Aug. 20, 1914 (St. R. & O. 1258) 1d. each; Sept. 9, 1914, con- 
solidation (St. R. & O. 1374) 14d; Sept. 30, 1914, Isle of Man (St. R. & 
QO. 1448-9); Oct. 8, 1914, change of name (St. R. & O. 1478), 1d each. 

—. Actof 1914. (4&5 Geo. V, Ch. 12.) 1d. 

Arbitration. Arrangement between the United Kingdom and Hon- 
duras referring to arbitration matters relating to the Masica incident. 
Signed at Tegucigalpa, April 4, 1914. (Treaty series, 1914, No. 10.) 1d. 

Austria-Hungary. Despatch from H. M. Ambassador at Vienna re- 
specting rupture of diplomatic relations with. (Cd. 7596.) 1d. 

Belgian Nationality Law, May 26, 1914. Despatch from H. M. 
Minister at Brussels enclosing copy of. (Cd. 7464.) 1d. 

Belgium. Fifth Report of the commission of inquiry on the violation 
of the rules of international law and of the laws and customs of warfare. 
Foreign Office. 1d. 

Bills of Exchange Act, 1914. (4 & 5 Geo. V, Ch. 82.) Id. 

British Nationality and Status of Aliens Act, 1914. (4 & 5 Geo. V, 
Ch. 17.) 2d. 

Contraband of war. Order in Council, Aug. 4, 1914, specifying ar- 
ticles (St. R. & O. 1250); Order in Council, Aug. 5, 1914, prohibiting 
British vessels from carrying (St. R. & O. 1251); Proclamation, Sept. 21, 
1914, specifying additional articles (St. R. & O. 1410), 1d. each. 


1 Official publications of Great Britain and many of the British colonies may be 
purchased of Wyman & Sons, Ltd., Fetter Lane, E. C., London, England. 
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Declaration of London. Order in Council, Aug. 20, 1914, adopting 
provisions of, with additions and modifications, for present war. (St. 
R. & O. 1260). Id. 

Defence of the realm. Orders in Council: Aug. 12, 1914 (St. R. & O 
1231); Sept. 1, 1914 (St. R. & O. 1307); Sept. 17, 1914 (St. R. & O. 1405); 
October 14, 1914 (St. R. & O. 1543), Id. each. 

Act of 1914. (4&5 Geo. V, Ch. 29.) 1d. 
Act (No. 2) of 1914. (4 & 5 Geo. V, Ch. 63.) 1d. 
migration and immigration. Tables relating to, in 1913, and report 
to the Board of Trade thereon. (H.C. 295.) 74d. 

Enemy merchant ships. Order in Council, Aug. 4, 1914, relating to 
the detention of German ships in British ports and colonies. (St. R. & O. 
1248.) Id. 

Kuropean crisis. Correspondence of the British Government, speeches 
in the House of Commons by the Prime Minister and Sir Edward Grey, 
together with an introductory narrative of events. 3d: Dutch trans- 
lation, 11144d; German translation, 114d; Portuguese translation, 11d; 
Russian translation, 114d; Spanish translation, Is. ld; Swedish trans- 
lation. 11%d. 

Correspondence respecting the. (July 20th to August 4, 
1914.) (Cd. 7467.) 111%d. 

Diplomatic correspondence respecting the war published by 
the Belgian Government. (Cd. 7627.) 6d. 

Documents respecting negotiations preceding the war pub- 
lished by the Russian Government. (Cd. 7626.) 4d. 

European war. Correspondence regarding the naval and military as- 
sistance afforded to His Majesty’s Government by the Oversea Domin- 
ions. (Cd. 7607.) 2'4d. 

——. Correspondence relating to gifts of foodstuffs and other sup- 
plies to His Majesty’s Government from the Oversea Dominions and 
Colonies. (Cd. 7608.) 3d. 

Exportation prohibitions. Orders in Council: Aug. 28, 1914 (St. 


R. & O. 1303); Sept. 1, 1914 (St. R. & O. 1308); Sept. 11, 1914 (St. 
R. & O. 1382); Sept. 25, 1914 (St. R. & O. 1437.) 1d. each. 


Proclamations: Aug. 3, 1914 (St. R. & O. 1166); Aug. 5, 
1914 (St. R. & O. 1167, 1169); Aug. 10, 1914 (St. R. & O. 1168); Aug. 20, 
1914 (St. R. & O. 1259), 1d. each. 
Act of 1914. (4 & 5 Geo. V, Ch. 64.) 1d. 
Extradition. Additional protocol to treaty of, between Great Britain 
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and Guatemala, signed at Guatemala, May 30, 1914. (Treaty series, 
1914, No. 12.) Id. 

—. Order in Council, Sept. 1, 1914, directing that the Extradi- 
tion Acts shall apply to Guatemala in accordance with treaty of July 4, 
1885, as amended by protocol of May 30, 1914. (St. R. & O. 1323.) Id. 

Financial assistance to enemy. Proclamation, Aug. 5, 1914, notifying 
that British subjects contributing to a loan raised on behalf of the 
(;erman Emperor or contracting with the German Government will be 
guilty of high treason as adhering to the King’s enemies (St. R. & O. 
1253); Proclamation, Aug. 12, 1914, extending to Austria-Hungary the 
scope of certain proclamations and an Order in Council connected with 
the war (St. R. & O. 1254); Id. each. 

German organization for influencing the press of other countries. 
Despatches from H. M. Ambassador at Berlin respecting. (Cd. 7595.) 
id. 

Germany. Despatch from H. M. Ambassador at Berlin respecting 
rupture of diplomatic relations with. (Cd. 7445.) led. 

India. Papers relating to the support offered by the princes and peo- 
ples of India in connection with the war. (Cd. 7624.) 2d. 

——. Statement exhibiting the moral and material progress and 
condition of India during 1912-13. 49th number. (H. C. No. 288.) 
ls. 6d. 

International Convention for Safety of Life at Sea, signed London, 
Jan. 20, 1914. Act making such amendments in merchant shipping 
law as are necessary to give effect to. (Merchant Shipping Convention 
Act, 1914.) 4&5 Geo. V, Ch. 50, 111%d. 

International Copyright Convention of November 13, 1908, Addi- 
tional protocol to, signed at Berne, March 20, 1914. (Cd. 7613.) 1d. 

——., (Treaty series, 1914, No. 11, amended.) 1d. 

Mexico, oil properties and mining rights in. Notes exchanged at 
Washington between H. M. Ambassador and United States Government. 
Cd. 7463.) 1d. 

——. Notes exchanged with Netherlands Minister. (Cd. 7468.) 
ld. 

Naturalization, Northern Rhodesia. Order in Council, July 16, 1914. 
St. R. & O. 1181.) 1d. 

Naval expenditure. Return of the naval expenditure of each of the 
principal naval Powers in each of the last ten years. (H.C. Rept. 410.) 


2d. 
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Postponement of Payments Act, 1914. Copies of the Postponement 
Act, 1914, and of the proclamations issued thereunder. (Cd. 7633.) 2d. 

Prize Court. Orders in Council constituting, Aug. 5 and 20, 1914. 
(St. R. & O. 1262, 1263.) 1d. each. 

Prize courts in Egypt, Zanzibar and Cyprus. Proclamation, Sept. 30, 
1914, constituting . (St. R. & O. 1450.) Id. 

Act of 1914. (4&5 Geo. V, Ch. 79.) 1d. 

Prize courts procedure. Order in Council, Sept. 17, 1914 (The Prize 
Court Rules, 1914.) 8d. 

Act of 1914. (4 & 5 Geo. V, Ch. 13). 1d. 

Prize money. Order in Council, Aug. 28, 1914, cancelling so much of 
proclamation of Sept. 17, 1900, as relates to distribution of proceeds of 
prizes. (St. R. & O. 1301.) 1d. 

Tasmania. Correspondence relating to recent political crisis in. 
(Cd. 7506.) 144d. 

Trading with the enemy. Order in Council, Aug. 5, 1914. (St. R. & 
QO. 1252), 1d; proclamations, Sept. 9, Sept. 30, Oct. 8, 1914 (St. R. & O. 
1376, 1447, 1479.) 1d. each. 

Act of 1914. (4&5 Geo. V, Ch. 87.) 1%d. 

Transports and auxiliaries. Proclamation, Aug. 3, 1914, authorizing 
requisition of any British ship or vessel within British waters. (St. R. 
& O. 1247.) 1d. 

War Loan Act, 1914. (4&5 Geo. V, Ch. 60.) 1d. 


UNITED STATES ” 


Aliens. Previous domicile in United States does not affect question of 
exclusion on subsequent attempt to re-enter. 3 p. (Decision 2) Labor 
Dept. 

Alien and sedition laws, 1798. Enforcement of. By Frank M. Ander- 
son. [1]+113-126 p. (From Report of American Historical Associa- 
tion, 1912). Smithsonian Institution. 

American National Red Cross. 8. J. R. 178 authorizing Red Cross to 
charter foreign ships for transportation of nurses and supplies. Aug. 20, 
1914. (Pub. 43). 5c. 

Arbitration. Convention between United States and other Powers for 

2 When prices are given, the document in question may be obtained for the amount 


noted from the Superintendent of Documents, Government Printing Office, Washing- 
ton, D. C. 
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arbitration of pecuniary claims, signed Buenos Aires, Aug. 11, 1910, 
proclaimed July 29, 1914. 16 p. (Treaty series, 594). Spanish, Eng- 
lish, Portuguese, French. State Dept. 

Agreement between United States and Salvador extending 
duration of arbitration convention of Dec. 21, 1908. Signed Washing- 
ton, May 13, 1914, proclaimed Aug. 21, 1914. 4 p. (Treaty series, 
596.) English and Spanish. State Dept. 

Boundaries. Report amending 8. 3550 ratifying boundary line be- 
tween Connecticut and Massachusetts. Aug. 6, 1914. 2 p. (H. rp. 


1077) Judiciary Committee. 
Canal Zone. Executive Order No. 2020, Aug. 14, 1914, amending 
order of April 15, 1913, to provide maritime quarantine regulations. 


2p. State Dept. 

China. Report favoring S. 6631 to regulate practice of pharmacy 
and sale of poison in consular districts of United States in China. Oct. 8, 
1914. Sp. (S.rp. 821.) Foreign Relations Committee. 

Chinese in United States. Treaty, laws, and rules governing admis- 
sion of Chinese; rules approved Jan. 24, 1914. 2d ed. 73 p. Paper, 5e. 
Immigration Bureau. 

Citizens of United States in Europe. H. J. R. 312 for relief, protection 
and transportation of. Aug. 3, 1914. (Pub. 41) 5c. H.J. R.314, Aug. 5, 
1914 (Pub. 42) 5e. 

Executive Order No. 2012, Aug. 5, 1914, providing for coépera- 
tion between State, Treasury, War and Navy Depts. Ip. State Dept. 
—. Executive Order No. 2013, Aug. 6, 1914, constituting Board 

of Relief. 1p. State Dept. 

Contraband. Circular relative to obligations of United States as 
neutral nation to trade in contraband and as to powers of Executive 
Government over persons who engage in it. 4p. (S. doc. 604) Paper, 
5e. State Dept. 

Copyright. Convention between United States and other Powers, on 
literary and artistic copyright, signed Buenos Aires, Aug. 11, 1910, pro- 
claimed July 13, 1914. 18 p. (Treaty series, 593). Spanish, English, 
Portuguese, French. State Dept. 

Diplomatic and consular service. Hearings on H. 16680, Sept. 2, 
1914. 15 p. Foreign Affairs Committee. 

Report favoring H. 18654 for appointment of secretaries in 
diplomatic service and appointments in consular service. Sept. 4, 1914. 
3p. (H.rp.1141.) Foreign Affairs Committee 
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Report amending 5. 5614 for improvement of foreign service. 
Aug. 25, 1914. 2p. (S.rp. 772.) Foreign Relations Committee. 

Foreign countries. H. J. R. 337 to provide for representation by 
United States of foreign governments growing out of existing hostilities 
in Europe and elsewhere. Sept. 11, 1914. (Pub. 48). 

Hearing on deficiency bill. 1914. 9 p. Appropriations 
Committee. 

Report submitting H. J. R. 337. Sept.8, 1914. lp. (H. rp. 
1148). Appropriations Committee. 

Letter requesting emergency appropriation. Sept. 4, 1914. 
2p. (H. doe. 1158.) State Dept. 

Hague conventions. First and Second International Peace Confer- 
ences held at The Hague, 1899 and 1907. 215 p. (H.doe. 1151). Paper, 

Hindu immigration. Hearings relative to restriction of, April 16 and 
30, 1914. Pts. 4,5. Immigration and Naturalization Committee. 

Homestead entry. H. 11745 to provide for certificate of title to female 
American citizen who has intermarried with alien. Oct. 17, 1914. 1 p. 
(Pub. 213). 5e. 

Immigration laws. Rules of Nov. 15, 1911. 4th ed. July, 1914. 
69 p. Immigration Bureau. 

International Joint Commission on Boundary Waters between United 
States and Canada. Opinion in matter of application of Michigan 
Northern Power Co. and Algoma Steel Corporation, Ltd., for approval 
of diversion of water, construction of compensating works, and plans 
therefor in St. Marys River and Sault Ste. Marie. 1914. 6p. State 
De pt. 

Report on above applications. 33 p. 3 maps. State Dept. 

Progress report on pollution of boundary waters, whether 
or not such pollution extends across boundary in contravention of 
treaty of Jan. 11, 1909, and if so, in what manner and by what means is 
it possible to prevent same, including report of sanitary experts. Jan. 16, 
1914. iv+[4]+388 p. ill. 2 pl. 7 maps, 52 p. of pl. and maps. Paper, 
$1.00. State Dept. 

Mail lines. Hearings on 8. 5259 to establish U. 8. Navy mail lines be- 
tween United States, South America and Europe, and H. 5980 to au- 
thorize President to build or acquire steamships for use as naval auxili- 
aries and transports, and to arrange for use of these ships in mail service. 
Aug., 1914. 248 p. Naval Affairs Committee. 
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——. Report recommending passage of S. 5259. Aug. 3, 1914. 
9p. (S.rp.718.) Paper, 5c. Naval Affairs Committee. 

Malambo Fire Claims. Report favoring 8. 4254 to pay Panama 
amount awarded by joint commission under Art. 6 of treaty of Nov. 18, 
1903. Sept. 4, 1914. 2p. (H. rp. 1140, pt. 1). Foreign Affairs Com- 
mittee. 

Supplemental report. Oct. 1, 1914. 11 p. (H. rp. 1140, 
pt. 2.) Foreign Affairs Committee. 

Merchant marine. Act for admission of foreign-built ships to Amer- 
ican registry. Aug. 18, 1914. (Pub. 175.)  5e. 

Executive Order concerning citizenship of watch officers, 
and survey, inspection and measurement of foreign-built ships admitted 
to American registry. Sept.4, 1914. Lp. (No. 2039.) State Dept. 

Hearing on act providing for government ownership and 
operation of merchant vessels in foreign trade. 1914. 50 p. Merchant 
Marine and Fisheries Committee. 

Report favoring. Sept. 8, 1914. 10 p. (H. rp. 1149, pt. 1). 
Paper, 5c. Merchant Marine and Fisheries Committee. 

Views of minority adverse to. Sept. 15,1914. 15 p. (H.rp. 
1149, pt. 2). Paper, 5c. Merchant Marine and Fisheries Committee. 

Repeal of penalties on American owned foreign-built vessels, 
provisional registry of vessels abroad. Hearing on H. 18685 and 18686. 
Statement of E. T. Chamberlain. 1914. 19 p. Merchant Marine and 
Fisheries Committee. 

——. Article prepared by Southern Commercial Congress on pro- 
posed establishment of merchant marine. 6p. (S. doc. 601.) Senate. 

——. Report favoring 8S. 2335 for register and enrollment of vessels 
built in foreign countries when such vessels have been wrecked on coasts 
of United States or possessions, salved by American citizens and re- 
paired in American shipyards. Oct. 8, 1914. 6p. (S. rp. 816). Paper, 
5c. Commerce Committee. 

Merchant ships, transfer of during war. Opinion of Solicitor for 
Dept. of State, with Declaration of London. (S. doc. 563, 63d Cong.) 89 
p. 10c. 

Neutrality. Appeal by President of United States. 4 p. (S. doe. 
566.) State Dept. 

——. Proclamation No. 1271, Aug. 4, 1914, Austria-Hungary 
and Servia, Germany and Russia, Germany and France. 4 p. State 
Dept. 
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- . Proclamation No. 1272, Aug. 5, 1914, Germany and Great 
Britain. 4p. State Dept. 
Proclamation No. 1273, Aug. 7, 1914, Austria-Hungary and 
Russia. 4p. State Dept. 
Proclamation No. 1274, Aug. 13, 1914. Great Britain and 
Austria-Hungary. 4p. State Dept. 
——. Proclamation No. 1275, Aug. 14, 1914, France and Austria- 
Hungary. 4p. State Dept. 
Proclamation No. 1276, Aug. 18, 1914, Belgium and Ger- 
many. 4p. State Dept. 
Proclamation No. 1277, Aug. 24, 1914, Japan and Germany, 
tp. State Dept. 
Proclamation No. 1278, Aug. 27, 
Hungary. 4p. State Dept. 
Proclamation No. 1280, Sept. 1, 1914, Belgium and Austria- 
Hungary. 4p. State Dept. 
Duty of a neutral nation. Speech of Senator W. J. Stone, 
Sept. 9, 1914. 7p. (S. doc. 578). Paper, 5c. 


Executive order to amend rules and regulations for opera- 


1914, Japan and Austria- 


tion and navigation of Panama Canal. Sept. 3, 1914. lp. (No. 2037). 
State Dept. 

Norway. Communication relating to claim presented by Norway 
against United States on account of detention of 3 members of crew of 
Norwegian ship Jngrid. Oct. 8, 1914. 9 p. (H. doe. 1172.) State 
Dept. 

Opium. Conference report on H. 6282 for registration of and tax 
upon persons who produce, import, deal in, ete., opium. Oct. 20, 1914. 
5p. (H.rp. 1196.) Conference Committees. 

Passports. Executive Order No. 2021, Aug. 14, 1914, amending rules 
governing, granting and issuing of passports in United States, dated 
March 10, 1913. 1p. State Dept. 

——. Executive Order No. 2022, Aug. 14, 1914, amending regula- 
tions and instructions prescribed for consular and diplomatic officers, 
and tariff of fees. 1p. State Dept. 

Patents. Convention between United States and other Powers for 
protection of inventions, patents, designs and industrial models, signed 
Buenos Aires, Aug. 20, 1910, proclaimed July 29, 1914. 20 p. (Treaty 
series, 595). Spanish, English, Portuguese, French. State Dept. 

Peace, advancement of. Treaty between United States and Guate- 


OF INTERNATIONAL LAW 


JOURNAL 


238 THE AMERICAN 


mala, signed Washington, Sept. 20, 1914, proclaimed Oct. 13, 1914. 5p. 
(Treaty series 598). English and Spanish. State Dept. 

Philippine Islands. Report favoring H. 18459 to declare purpose of 
United States as to future status and to provide more autonomous 
government for Philippine Islands. Aug. 26, 1914. 19 p. (H. rp. 1115, 
pt. 1). Paper, 5c. Insular Affairs Committee. 

Views of minority. Aug. 31,1914. 7p. (H.rp. 1115, pt. 2.) 
Insular Affairs Committee. 

Prices. H. J. R. 311, instructing American delegate to International 
Institute of Agriculture to present to permanent committee for action 
at general assembly in 1915 certain resolutions relative to holding of 
international conference in Rome, Italy, in 1917, on subject of steadying 
world’s prices of staples, said conference to consider advisability of 
formulating convention for establishment of permanent international 
commerce commission on merchant marine and on ocean freight rates. 
Sept. 19,1914. (Pub. 50.) 

Hearings, Aug. 7, 1914. 34 p. Foreign Affairs Committee. 
—. Report favoring. Aug. 18, 1914. 2 p. (H. rp. 1095.) 
Foreign Affairs Committee; report favoring, Aug. 25, 1914. 2p. (S. rp. 
778.) Commerce Committee. 

Radiotelegraphy. Executive Order No. 2011, Aug. 5, 1914, pro- 
hibiting unneutral service by radio stations. 1p. State Dept. 

-. Executive Order No. 2042, Sept. 5, 1914. Supplemental. 
1 p. State Dept. 
Radio communication laws of the United States and inter- 


national radiotelegraph convention, signed London, July 5, 1912, regula- 
tions governing radio operators and use of radio apparatus on ships and 
on land. Edition, July 27, 1914. 100 p. il. Paper, 15c. Navigation 
Bureau. 

Seaman’s bill (S. 136). Hearings, Sept. 10, 1914, on bill to promote 
welfare of American seamen in merchant marine, to abolish arrest and 
imprisonment as penalty for desertion, to secure abrogation of treaty 
provisions in relation thereto, and to promote safety ai sea. 21 p. 
Commerce Committee. 

Shipping. Hearing on H. 8753 to make owners of vessei{s transporting 
merchandise or property between United States and foreign ports liable 
for loss or damage arising from faults or errors in navigation or manage- 
ment of vessels. 1914. 31 p. Merchant Marine and Fisheries Committee. 

Vera Cruz, Mexico. Record of proceedings of board of inquiry rela- 


PUBLIC DOCUMENTS RELATING TO INTERNATIONAL LAW 239 


tive to shooting of Mexican prisoners by United States naval forces. 
Aug. 3, 1914. 77p. (S. doc. 561.) Paper, 5c. Navy Dept. 
War Risk Insurance Bureau. 8S. 6357 to authorize establishment of, 
in Treasury Dept. Sept. 2, 1914. 2p. (Pub. 193.) 5c. 
Decisions | and 2 relating to applications for insurance on 
vessels and cargo. 4p. (Treasury Decisions, v. 27, No. 13.) Treasury 


Dept. 
GEORGE A. FINCH. 


JUDICIAL 


DECISIONS INVOLVING QUESTIONS OF 
INTERNATIONAL LAW 


ARBITRAL AWARD RENDERED IN EXECUTION OF THE COMPROMIS SIGNED 
AT THE HAGUE, APRIL 3, 1913, BETWEEN THE NETHERLANDS AND 
PORTUGAL CONCERNING THE SUBJECT OF THE BOUNDARY OF A PARI 


OF THEIR POSSESSIONS IN THE ISLAND OF TIMOR ! 


A dispute having arisen between the Royal Government of the Nether- 
lands and that of the Portuguese Republic concerning the subject of 
the boundary of a part of their respective possessions in the Island of 
Timor, the two governments, by a convention signed at The Hague, 
April 3, 1913, of which ratifications were exchanged in the same city on 
July 31st following, decided as a last resort to refer its solution to an 
arbitrator, and accordingly by common accord designated the under- 
signed. 

To understand the sense and scope of the compromis of April 3, 1913, 
there is need succinctly to explain the negotiations that preceded that 
compromis. 


I. HisToricaL 


The Island of Timor, the farthest east of the continuous series of the 
Sonde Islands and the nearest to Australia, was discovered by the 
Portuguese in the sixteenth century; the island measures about 500 
kilometers in length from west to east by a maximum width of 100 kilo- 
meters. A lofty chain of mountains, certain summits of which reach 
an altitude of nearly 3,000 meters, divides this island lengthwise into 
two slopes. 

The eastern part of the island, with an approximate area of 19,000 
square kilometers, and a population of about 300,000 inhabitants, is 
Portuguese. The western part, with a population estimated in 1907 of 
131,000 inhabitants and an area of about 20,000 square kilometers, is 


! Translation by courtesy of Mr. 8. F. Bemis of Medford, Mass., from the official 
prints of the award published in French by the International Bureau of the Permanent 
Court of Arbitration. 
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under the sovereignty of the Netherlands, with the exception of the 
‘Kingdom of Okussi and Ambeno,”’ situate on the northwest coast and 
surrounded on all sides by Dutch territory except on the shore. 

The name of “kings’”’ given by the Portuguese to the chieftains of 
tribes is explained by the fact that in the native tongue they are called 
leorey; the final syllable of this word has been translated into Portu- 
guese by the word Rey. The Dutch give these chieftains the more 
modest title of radjahs. 

This territorial partition between the Netherlands and Portugal rests 
on the following agreements: 

April 20, 1859, a treaty signed at Lisbon and duly ratified in the course 
of the summer of 1860, had defined the respective frontiers of the middle 
of the island, but had left existing (Art. 2) the Dutch ‘enclave’ of 
Maucatar in the midst of Portuguese territory, and the Portuguese 
“enclave” of “Oikoussi’’ in the midst of Dutch territory in the west 
of the island. It was stipulated (Art. 3) that the “enclave” of 
(ikoussi consists of the state of Ambenu wherever the ‘‘ Portuguese flag 
is raised, the state of Oikoussi proper and that of Noimuti.”” See an- 
nex A, page 31.” 

By another convention signed at Lisbon June 10, 1893, and duly 
ratified, the two governments, “desiring to settle on conditions most 
favorable to the development of civilization and commerce”’ their rela- 
tions in the archipelago of Timor, agreed ‘‘to establish the boundary of 
their possessions in the clearest and most exact fashion”’ in that island 
and “to cause the enclaves now existing to disappear” (Preamble and 
Art. 1). A commission of experts was to be designated to the end of 
‘formulating a proposition capable of serving as the basis for the con- 
clusion of a further convention fixing the new boundary line in the said 
island”? (Art. II). In case of difficulties the two parties engaged ‘‘to 
submit to the decision of an * * * arbitrator” (Art. VII). See an- 
nex B, page 34. 

This mixed commission repaired to the premises and agreed in 1898 
1899 on most of the boundary. Notwithstanding, a considerable number 
of divergencies persisted as to the principal frontier in the middle of the 
Island of Timor as well as to the frontier of the Kingdom of Okussi- 
Ambenu in the western part of the island. The map annexed under 
Number II indicates the respective claims. A conference was assembled 
at The Hague from June 23 to July 3, 1902, to attempt their solution. 


2 The annexes referred to in the award are omitted from the JouRNAL. 
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It decreed July 3, 1902, a plan which was transformed into a diplomatic 
convention signed at The Hague October 1, 1904, and duly ratified. See 


annex C, page 37. 

A summary of the results of the Convention of 1904 is shown on the 
transparent map annexed under No. I; the superposition of the trans- 
parent map No. I on the map No. II shows what Portugal obtained, in 
the center of the Island of Timor, the Dutch enclave of Maukatar, and 
what the Netherlands obtained in the same region, Tahakay, and Tamira 
Ailala. On the other hand, in the northwest of the Island of Timor and 
to the south of the territory designated by the treaty of 1859, under 
the name of Oikussi enclave, the Netherlands obtained Noimuti.  Fi- 
nally, the controverted eastern limit of the territory of Oikussi-Ambeno 
is fixed theoretically according to a line A-C, which was to be “surveyed 
and indicated on the grounds within the shortest possible delay”’ (Acts 
of the Conference of 1902, sessions of June 27, pages 10 and 11, and of 
June 28, page 12; convention of October 1, 1904, Article 4.) The line 
A-C allowed by the conference was fixed in Article II1, Number 10 of 
the convention of 1904 in the following terms: “ From this point”’ (the 
confluence of the Noel Bilomi with the Oe-Sunan) ‘the boundary fol- 
lows the thalweg of the Oe-Sunan, runs as much as possible across Nipani 
and Kelali (Keli), strikes the source of the Noel Meto, and follows the 
thalweg of that river to its mouth.” 

All seemed ended, when the boundary commissioners, having arrived 
at the premises in June 1909, for the work of setting the metes of the 
eastern frontier of Oikussi-Ambeno could not agree and decided to refer 
the matter to their governments. The two governments were none the 
more able to agree and decided to have recourse to arbitration. What 
was this difficulty that the boundary commissioners encountered? 

I]. THe Dirricutty Wuicu INSTIGATED THE ARBITRATION 

In proceeding to the work of bounding the eastern frontier of Oikussi- 
Ambeno the commissioners had commenced in the north, on the coast, 
and ascended in a southerly direction the course of the Noel Meto river, 
which was to serve as a frontier from its mouth to its source. These 
operations took place between the Ist and the 10th of June, 1909, and 
a mete was placed at the source of the Noel Meto. The source being 
obstructed by some steep cliffs impossible to cross, the commissioners 
decided on a general reconnaissance between the northern and southern 
parts of the country still to be bounded, that is to say, between the 
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source of the Noel Meto, in the north, and of the Noel Bilomi, in the 
south. 

A disagreement first arose in the north: The map (see annex III) 
signed in 1904, at the same time as the convention, bore the name Kelali 
accompanied between parentheses by the word Keli. The Dutch dele- 
gates maintained the word Keli meant on the summit of Mount Kelali, 
a particular point, situated to the west of the Noel Meto between two 
“peaked” rocks, and which had been indicated by the natives of Tum- 
baba (Dutch) as the boundary between them and the natives (Portu- 
guese) of Ambeno; according to the Dutch Commissioners this point 
isa “magnificent”? natural boundary which nearly follows the limit de- 
scribed on the map of 1904. The Portuguese commissioners, on the con- 


* * * some thalwegs in the country to the 


trary, propose “to follow 
east of the line proposed by the Dutch delegates, starting from the same 
mete’? placed at the source of the Noel Meto. The commission decided 
to survey the two lines and to leave the solution to superior authorities. 

In the southern part, on the Bilomi river, the commissioners state, in 
their session of June 17, 1909, that they followed west to east the course 
of the Nono Nisi (or Nise), then the course of the Noel Bilomi, and that 
they now “reached the spot (where the commission of 1899 had ter- 
minated its work) where the survey must be continued to the north.” That 
point had been designated in the convention of 1904, Art. 3, Numbers 9 
and 10, and on the map annexed, as the confluence of the Noel Bilomi 
and the Oe-Sunan. “ The four delegates state that at that place there are 
two affluents coming from the north, but neither is called the Oe-Sunan.” 

The Dutch delegates then explain that the country situated between 
the two affluents is called Sunan, that moreover they do not recognize 
any affluent of the Noel Bilomi bearing the name of Oe-Sunan and that 
none exists; thus they insist the frontier line be surveyed toward the 
north, starting from the point designated on the maps of 1899 and 1904. 

The Portuguese delegates observe that a river called Oe-Sunan or 
Oil-Sunan, which is not, it is true, an affluent of the Bilomi, exists farther 
to the east and has its source “hard by the Bilomi.”’ 

The commissioners unanimously decided to survey the two lines, 
‘starting from a point” indicated on the maps of 1899 and 1904, and 
‘where the commission of 1899 terminated its work,” that is, the line 
proposed by the Dutch delegates in a northerly direction and the line 
desired by the Portuguese in an easterly direction (session of June 17, 
1909. First Portuguese Case, page 27). 
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At the session of June 21, 1909, and during the course of the survey of 
the frontier line proposed by the Portuguese delegates in the easterly 
direction ascending the Noel Bilomi river, ‘the four delegates state 
unanimously that they have not met an affluent (of the Noel Bilomi) 
called the Oe-Sunan.”” The Dutch Delegates observe that the Bilomi 
has changed its name, in this region, to which their Portuguese col- 
leagues answer “‘that the Bilomi river still exists, but that, following the 
native customs, it bears the name of the country it crosses.”’ Finally 
and above all, the Portuguese delegates observe that a short distance 
from the Bilomi, on the north bank, is one Mount Kinapua, on the 
opposite slope of which is a river bearing the name of Oe-Sunan, and 
which flows north. It would suffice to follow the course of that river, 
then to ascend the Noi Fulan river and finally to connect the source of 
the latter with the source of the Noel Meto already recognized by the 
mixed commission. 

The Dutch delegates declare it useless to proceed to a reconnaissance 
on this river, for Mount Kinapua and the boundary that would result 
from the Portuguese proposition would be outside the territory which 
was disputed in 1899; Mount Tasona figures on the map of 1899 on the 
extreme eastern limit of the Portuguese claims of that time, claims which 
the treaty of 1904 threw aside; thus there could be no question of a 
boundary going still farther east. 

The labors of the mixed commission were suspended and the question, 
brought within the domain of diplomacy, gave place to a long ex- 
change of correspondence between the cabinets of The Hague and 
Lisbon. 

This correspondence ended in the agreement of 1913, entrusting the 
arbitrator with the commission of deciding, according to “the data 
furnished by the parties”? and ‘‘on the basis of the general principles 
of international law, how ought to be fixed conformably with Article 3, 
Number 10 of the convention concluded at The Hague, October 1, 
1904 * * * the boundary starting from the Noel Bilomi to the 
source of the Noel Meto.”’ See annex D, page 41. 


Ill. THe Point or VIEW 
The principal arguments invoked by the government of the Portu- 
guese Republic in favor of the thesis supported by its boundary com. 


missioners can be summarized as follows: 
1. At the point where the work of the 1899 boundary was stopped. 
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and where, according to the treaty of 1904 and according to the map 
annexed thereto, the Noel Bilomi should receive an affluent with the 
name of Oe-Sunan, it is recognized by common agreement that no 
affluent by that name exists. 

2. There exists, on the contrary, farther to the east, a river Oe-Sunan, 
which is not, it is true, an affluent of the Bilomi, but which takes its 
source on the north slope of Kinapua Mountain very close to the river 
silomi; on Mount Kinapua there is a mete proclaimed by numerous 
native chieftains as having served as the recognized boundary between 
the Portuguese Ambenos and the Dutch Tumbabas. From the same 
Mount Kinapua a brook runs toward the Bilomi, and these two water- 
courses seem to continue each other from the summit. According to 
the native chieftains, the course of this river Oe-Sunan is the historical 
and natural boundary between the Portuguese Ambenos on one side, 
and the Dutch Tumbabas and Amakonos on the other side. 

3. The same native chieftains include in Ambeno all that region com- 
prised between the river Oe-Sunan on the east, the river Ni Fullan on 
the north and the incontestibly Portuguese territory of Oikuossi-Ambeno 
west of Mounts Kelali and Netton. On a private map published at 
Batavia the name Ambeno is found inscribed altogether in that part 
wrongly claimed today by the Netherlands. 

1. The treaty of 1859 rests on the principle that native states should 
not be separated, parcelled out; the boundary line proposed by the 
Netherlands cuts the Ambenos’ territory and would deprive those natives 
of their pasture and garden lands that are located to the east of the fron- 
tier and in Dutch territory. 

5. Nothing proves that the boundary to be effected ought necessarily 
to commence where the work of bounding had been suspended in 1899, 
following hostilities among the natives, and marked on the maps at the 
confluence of the Bilomi and the Oe-Sunan brook, which in reality does 
not exist at that spot. There are two affluents at that spot; the Kam- 
boun and the Nono-Offi. Why follow the course of the Kamboun to 
the north rather than that of the Nono-Offi, which comes from the north- 
east and spills into the Bilomi at that point? 

By the maps of 1899 and 1904, in the opinion of the Portuguese Gov- 
ernment, it was desired to give the boundary commissioners only ‘a 
drawing designed to fix ideas, and a vague and simple indication of what 
ought to be settled later.” 

The true initention of the signatories of the treaty of 1904 was to 
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follow the course of the Oe-Sunan, where it is in reality, that is to say, 
farther east. Thus, in the sense of the treaty, nothing hinders ascend- 
ing the Bilomi to the point nearest the source of the true Oe-Sunan, a 
source so near the course of the Bilomi that it is almost an affluent. 

6. The line proposed by the Netherlands, which according to the 
treaty of 1904 ought ‘‘to cross Nipani and Kelali (Keli) as much as 
possible,’’ does not cross Nipani but touches only Fatu Nipani, that is 


to say, the western extremity of Nipani. Hence it does not correspond 
to the program of 1904. 

7. The line proposed by the Netherlands does not constitute a nat- 
ural frontier, while that suggested by Portugal follows water-courses 
nearly all the way. 


LIV. THe Dutcu Pornr or 


The principal arguments of the Royal Government of the Nether- 
lands may be summarized as follows: 

1. The treaty of 1859 did not prescribe in any imperative way that 
native territories ought not to be divided or parcelled. On the con- 
trary, it assigned to Portugal ‘the state of Ambeno wherever the Portu- 
guese flag is raised there,” thus sanctioning not only the division of a 
native state, but precisely the division of the very State of Ambeno, 
and that in the following terms: ‘‘The Netherlands cedes to * * * 
Portugal that part of the state of Ambeno which for several years has 
flown the Portuguese flag.’ 

More than this, the treaty of 1859 could have been, and has been 
modified effectively by the subsequent treaties, treaties which alone 
ought to be taken into consideration today in those places where they 
have modified the treaty of 1859. 

2. No uncertainty exists as to the point where the boundary commis- 
sioners of 1899 stopped. That point served as a basis for the negotia- 
tions of 1902, and was marked on the map (annex III) signed at that 
time by the negotiators of the two countries as to be adjoined to the 
draft of the treaty. That draft of 1902 became the treaty of 1904. 
From this point and no other begins line A-C, admitted in 1902 as prop- 
erly placing the frontier (map annex I). That line A-C extends from 
this point north as far as the source of the river Noel Meto, and the 
frontier ought then to follow that water-course as far as its embouchure 
into the sea in the north. 
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The location of the source of the Noel Meto was recognized contra- 
dictorily in 1909: a mete was placed there by common agreement. The 
discussion concerned only the survey between that source and _ point 
\ situate at the spot where the commissioners stopped in 1899. 

3. On the official map of 1899 (annex IV), as on the official map of 
1904 (annex II), an affluent, to which, by an error that the Netherlands 
does not contest, has been given the name of Oe-Sunan, is represented 
as coming from the north to the point in question. This river, which in 
reality bears among the Tumbabas the name of Kabun, and among the 

\mbenos that of Leos, corresponds wholly to the intention of the con- 
tracting parties, which was to follow, beginning with point A, an af- 
fHuent coming from the north in the direction A-C. The error of name 
has the less significance since very frequently in that region the water- 
courses have several names, or change their names, or bear the name 
of the country they traverse: the region east of Kabun, or Leos (the 
Qe-Sunan of 1904) has, according to the Portuguese Government, the 
name of Hue-Son, of analogous sound, and, according to the Duteh 
commissioners, that of Sunan, which explains the error of the commis- 
sioners. 

t. The native chieftains of Amakono (Dutch) declared (mixed com- 
mission, session of February 21, 1899) that their country comprises all 
the region “situated between the Oe-Sunan, Nipani, Kelali-Keli, and 
the Noel Meto (on the west), the sea of Timor (on the north), the Noel 
Soll Bass, the Humusu and Kin Napua summits (on the east), Tasona, 
the Noel Boho and the Noel Bilomi (on the south).’? Now the western 
frontier here described and indicated in 1899 as separating the Amakaros 
Dutch) from Ambeno (Portuguese) is precisely that sanctioned by 
the treaty of 1904. The Oe-Sunan which figures there can be only the 
water-course to which mistakenly but by common agreement this name 
was given in the official maps of 1899 and 1904, that is to say, a water- 
course situated west of the disputed territory, and not the pretended 
Qe-Sunan now pleaded by Portugal, which is situated on the eastern 
frontier of the disputed territory. Hence this is the very water-course, 
no matter what its name, situated to the west of the said territory, which 
the parties agreed to adopt as a boundary. 

The proof that Portugal could not have had in view in 1899 and 1904 
the eastern stream to which it now gives the name of Oe-Sunan, is fur- 
nished by the fact that in the session of February 21, 1899, its commis- 
sioners proposed as a boundary a line starting from the point where 
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the stream then called Oe-Sunan spills into the Bilomi and then ascend- 
ing the Noel Bilomi easterly as far as Nunkalai (next crossing T'asona 
and from Kin Napua proceeding northerly as far as Humusu and to the 
source of the Noel Boll Bass, of which the course would have served as a 
frontier as far as its embouchure into the sea). This Portuguese propo- 
sition of 1899 would be unintelligible if there were a question of any 
other stream than that figuring on the official maps of 1899 and 1904 
with the name of Oe-Sunan; how could there be question of another 
river Oe-Sunan situated east of Nunkalai since Nunkalai is really west 
and not east of this new Oe-Sunan discovered by the Portuguese? 

5. Two inquiries recently instituted by the Dutch authorities of the 
[sland of Timor confirmed, moreover, that no river by name of Oe-Sunan 
rises on Mount Avnapua; the stream that rises on the north slope, at a 
certain distance from the summit, has the names Poeamesse and Noil- 
polan, and at Fatoe Metassa (Fatu Mutdssa of the Portuguese) spills 
into the Noel Manama, the Ni-Fullan of the Portuguese maps (second 
Dutch Case, number VII, page 6). 

6. Quite precisely, the line proposed by the Netherlands does not 
traverse the territory of Nipani, but the treaty of 1904 does not require 
that. It stipulates that the line designed to unite the source of the Ocv- 
Sunan and the source of the Noel Meto shall cross ‘‘ Nipani as much as 
possible.’”’ As the territory to be bounded was unexplored, the words 
‘‘as much as possible’’ were justified; in fact, the line suggested by the 
Netherlands, if at all it crosses the territory of Nipani, crosses the western 
extremity called Fatu Nipani. Now, according to the declarations re- 
corded in the proces-verbal of the boundary of February 21, 1899, the 
natives, in designating the Oe-Sunan, Nipani, Kelali, and the Noel 
Meto as the eastern frontier of Okussi-ambeno (Portuguese) and as the 
western frontier of Amakono (Dutch) had in view the rocky pile of 
Fatu Nipani, forming the western end of Nipani. 

7. The frontier proposed by the Netherlands is a natural frontier 
formed by a chain of mountains separating the water-courses all the 
way. 

[t was never prescribed or recommended in 1902-1904 absolutely to 
follow water-courses as a boundary, and, on the northern frontier of 
Okussi-Ambeno, bounds have been placed by common agreement in 
several places, notably when the line passes from one river basin into 
another. (See especially Art. 3 of the convention of 1904, Numbers 2, 
3, and 4.) 
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A few metes will suffice to designate the frontier on the ridge line pro- 
posed by the Netherlands. 

The survey claimed by Portugal, moreover, would itself also require 
metes in the region of Mount Kinapua, between the Bilomi and the 
pretendcd new Oe-Sunan, and elsewhere in the region between the 
source of the Noel Meto and the stream to which the Portuguese give 
the name Ni-Fullan, that is to say, at the two ends of the Portuguese 
survey. 

8. The line that Portugal proposes today reproduces the substance 
of its claims of 1899 and 1902 in that region. Now, it is incontestable 
that by accepting the line A-C in the conference of 1902 and incor- 
porating it in the treaty of 1904 Portugal ceded the territory to which 
formerly it made pretensions. Equitably it could not claim that same 
territory today. 


V. Tue Ruwes or LAw APPLICABLE 


According to Article 2 of the compromis, the arbitrator is to base his 
decision not only on the treaties in force between the Netherlands and 
Portugal relative to the boundary of their possessions in the Island of 
Timor, but also on the ‘general principles of international law.’ 

[t is almost superfluous to call these principles to mind. 

Heffter, Volkerrecht, section 94,° for example, is of this opinion: “‘ Every 
treaty binds to a complete and loyal execution not only of what literally 
has been promised but of that to which a party has bound itself, and 
also of what is conformable to the essence of any treaty whatsoever as to 


the harmonious intention of the contracting parties (that is to say, what 
is called the spirit of treaties).’”’ Heffter adds, section 95:4 ‘In case of 
doubt, treaties ought to be interpreted conformably with the real mutual 
intention, and conformably to what can be presumed, between parties 
acting loyally and with reason, was promised by one to the other ac- 


cording to the words used.” 


94. Alle Vertrage verpflichten zur vollstandigen redlichen Erfullung dessen, was 
dadurch zu leisten ubernommen worden, und zwar nicht bloss desjenigen, was da- 
durch buchstablich versprochen, sondern auch desjenigen, was dem Wesen eines 
jedem Vertrages, so wie der ubereinstimmenden Absicht der Contrahenten gemiiss 
ist (dem s. g. Geist der Vortrage). 

‘95. Der Auslegung der Vortrage muss in Falle des Zweifels nach der erkenbarren 
gegen seitigen Absicht, dann aber nach demjenigen geschehen, was dem Einen Theile 
von dem Anderen nach den dabei gebrauchten Worten als versprochen, bei redlicher 
und verstandiger Gesinnung vorausgesetzt werden darf. 
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tivier, Principes du droit des gens, II, No. 157, expresses the same 
thought in these terms: “‘ Above all the common intention of the parties 
must be established: id quod actum est. * * * Good faith prevailing 
throughout this subject, treaties ought not to be interpreted exclusively 
according to their letter, but according to their spirit. * * * Principles 
of treaty interpretation are, by and large, and mutatis mutandis, those 
of the interpretation of agreements between individuals, principles of 
common sense and experience, already formulated by the Prudents of 
Rome.’ (Ulpien, L. 34, in Digest De R. J. 50.17: “Semper in stipula- 
tionibus et in cetius contractibus id sequimur quod actum est.”’ 

Between individuals, the rules reverted to by Rivier were formulated 
in the principal codes in terms sufficiently precise to be used as com- 
mentaries: 

Code civil francais, neerlandais, ete., Arts. 1156-1157. ‘In conven- 
tions one should seek to find what the common intention of the contracting 
partve s was, rather than to stop with the literal sense of the words. Whena 
clause is susceptible of two meanings it should be interpreted in that 
meaning which gives it some effect, rather than in that meaning which 
produces no effect.””. German Civil Code of 1896, Art. 133: ‘To interpret 
a declaration of will, it is necessary to seek the actual will and not to be 
content with the literal meaning of the expression” (“* Bei der Auslegung einer 
Willenserklarung ist der wirkliche Wille zu erforschen und nicht an dem 
buchstablichen Sinne des Ausdrucks zu haften’’). Portuguese Civil Code 
of 1867, Art. 684. Swiss Code des Obligations of 1911, Art. 18: ‘To ap- 
preciate the character and clauses of a contract, there is occasion to 
look for the actual common intention of the parties, without dwelling on in- 
exact names or expressions of which use might have been made, either er- 
roneously, or to disguise the true nature of the convention.’’ It is useless 
to dwell on the entire coincidence of private and international law in 
this point. 

It now remains only to apply these rules to the circumstances of the 
case and to seek to find what the actual and mutual intention of the 
Netherlands and Portugal was at the time of the negotiations of 1902 
that ended in the convention of 1904. 


VI. THE INTENTION OF THE PARTIES IN SIGNING THE CONVENTION 
oF 1904 


1. The purpose of the treaty of Lisbon of June 10, 1893, had been to 
seek to establish a clearer and more exact boundary of the respective 


| | 
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possessions in the Island of Timor, and to cause “the enclaves now 
existing’ to disappear (Art. 1). The “enclaves”’ figuring under this 
name in the previous treaty signed at Lisbon, April 20, 1859, were those 
of Maueatar (Art. 2, paragraph 1) and of Oi Koussi (Art. 2, second 
paragraph, and Art. 3, first paragraph). 

When in June, 1902, the delegates of both governments met at The 
Hague to seek to reconcile the diverging propositions of the boundary 
commissioners sent to the premises in 1898-1899, the delegates im- 
mediately agreed to grant Portugal the Dutch enclave of Maucatar at 
the center of the Island of Timor, and to the Netherlands the Portu- 
guese enclave of Noimuti to the south of the “kingdom” of Ambeno. 
In the session of June 26th the Portuguese demanded, in the middle of 
the island, all the part of the territory of Fialarung, situate east of the 
river Mota Bankarna (see map annex II); they maintained further 
that the Kingdom of Ambeno, being bounded by the sea, could not be 
considered as an enclave any more than Belgium, Portugal, or the Nether- 
lands, and so this unquestionably could not be granted to the Nether- 
lands; they also claimed for Ambeno all the hinterland of the coast 
between the mouths of the Noel Meto and the Noel Boll Bass. This 
hinterland was to extend southerly as far as the river Bilomi and follow 
that river from west to east between the point at which the boundary 
commissioners stopped, in the west, in 1899 and, in the east, a place 
called Nunkalai on the map at that time drawn up in common by the 
boundary commissioners of the two countries. The limits of the dis- 
puted territory having been designated by the four letters A BC D on 
a map (see annex IT) presented by the Dutch delegates to the conference 
of 1902, the discussion turned to the western line A-C, hallowed by 
the Netherlands, and the eastern line B D claimed by Portugal. 

On the map annexed here under Number IV the respective claims 
have been shown, as they result from the map signed in common by 
all the boundary commissioners at Koepang, February 16, 1899. 

The Dutch delegates declared at the conference of June 26, 1902, 
that the chieftains of the territory of Fialarung, in the middle of the 
Island of Timor, refused absolutely to pass under the sovereignty of 
Portugal, so that it was not, or no longer was, possible to cut off that 
point which Dutch territory makes into Portuguese territory in that 
region (see map IT). 

The first Portuguese delegate replied that it was not necessary “to 
allow oneself to be guided too much by humanitarian motives toward 
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the people of the Island of Timor; for petty causes these tribes quit their 
native soil to set up elsewhere, and several times they have left the 
Dutch territory to establish themselves in Portuguese territory, and 
vice versa.”’ Finally the Portuguese delegate renounced the territory of 
Fiamarungs in the middle of the Island of Timor, but asked that the 
western frontier of Oikoussi be fixed “according to the proposition of 
the Dutch commissioners of 1899.”’ (See this proposition in the proces- 
verbal of the session held at Koepang, February 8, 1899, in the first 
Portuguese Case, p. 24.) 

The next day, June 27th, the Dutch delegate accepted the Portuguese 
proposition, but, to avoid all misunderstanding, claimed for his govern- 
ment “absolute certitude that the eastern limit of Oikussi represented 
by the line A-C shall be designated as much as possible on the land 
itself.”’ 

In fact, there was a misunderstanding, for the first Portuguese dele- 
gate replied that the proposition of the day before “did not say that 
the frontier east of Oikussi shall be formed by the line A-C, but on the 
contrary by the line proposed by the mixed commission of 1899 and in- 
dicated by the letters A-B.” 

The first Dutch delegate immediately replied that “if the line A-C 
is not accepted as the frontier east of Oikussi (and if the Dutch de- 
mands for the frontier in the center of Timor are not accepted) * * * 
the Dutch delegates withdraw their consent to the Portuguese proposi- 
tion. * * * They would never be able to submit to their govern- 
ment a plan which did not satisfy these conditions.’’ The Dutch dele- 
gate ended by declaring that if a friendly agreement on this basis could 
not be reached, the Netherlands would have recourse to the arbitration 
foreseen by the convention of 1893 on the “enclave question,” 
thus giving it to be understood that in case of the line A-C being 
refused for the eastern frontier of Ambeno, the Netherlands would 
raise the much greater question of whether the whole of Ambeno was 
not an enclave that logically might revert to the Netherlands, since 
several times in the treaty of 1859 Ambeno had been designated as an 
enclave, and since one of the objects of the convention of 1893 was the 
“suppression of enclaves.” 

At the session of June 28th, the Portuguese delegates “ having seriously 
examined the proposition of the Dutch delegates, put forward in the 
session of June 27th, resolved to accept that proposition, as well as the 
terms advanced by them (by the Dutch delegates) on that subject.”’ 
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positive light on the real and mutual intention of the parties. Portugal 
declared herself satisfied with the conditions offered to her. In the mid- 
dle of the Island of Timor she acquired the large enclave of Maukatar:; 
if she did not there acquire the country of the Fialarungs, she kept Oikussi 
\mbeno in the west of the Island of Timor, and avoided discussing 
before arbitrators the delicate question of whether this enclave was or 
was not an enclave susceptible of being granted in its entirety to the 
Netherlands; Portugal preferred under these circumstances to renounce 
the debated eastern part of Oikussi Ambeno rather than to risk losing 
more or even all in that locality. In a word, throughout the negotia- 
tions she found compensations deemed sufficient by her for abandoning 
the line B-D and the intermediate line A-B that she claimed. She finally 
accepted the line A-C claimed by the Netherlands sine qua non. 

Thus it is certain that this line A-C should be considered, in the inten- 
tion of the parties, as a concession made by Portugal to the Netherlands, 
and that fact was proclaimed by the Portuguese delegates themselves, 
in the case which they presented at the session of June 26, 1902, during 
the conferences at The Hague, in these terms: ‘ These territories repre- 
sent a considerable reduction of the frontiers of the kingdom of Ocusi- 
Ambenou.”’ 

2. What is line A-C? 

(a) First, where is point C? At the embouchure of the Noel Meto 
river into the Sea of Timor in the northern part of the island. No dis- 
pute exists on this subject, and the convention of 1904, Article 3, Num- 
ber 10, expressly stipulates that the frontier follows the thalweg of the 
Noel Meto from its source to its mouth. Between 1899 and 1902-1904 
Portugal on the contrary claimed all that territory east of the Noel Meto 
as far as the river Noel Boll Bass; the mouth of the Noel Boll Bass was 
point B, the northern end of the A-B line claimed by Portugal (Portu- 
guese proposition, session of February 21, 1899, second Dutch Case 
annex II, Proces-verbaux of the Hague Conferences, 1902, page 10, and 
maps here annexed I and IT). 

If the location of point C is not disputed, it is nevertheless useful to 
state that the adoption in 1904 of the course of the Noel Meto rather 

than the course of the Noel Boll Bass, as a boundary line, proves the 
general intention of restoring the frontier toward the west. 

(b) The location of the source of the Noel Meto was determined and 
a mete set there by common agreement (proces-verbal of June 14, 1909, 
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first Portuguese Case, page 26). All that part of the survey is thus 
definitely settled. (See map annex V1.) 

(ce) Now, where is the other end of the line, point A acknowledged 
in the conference of 1902? The Netherlands maintain this point A 
is found where the reconnaisance of 1899 ended and where the commis- 
sioners had to stop their work because of hostilities between the native 
tribes, that is to say at the point where the commissioners, having fol- 
lowed the Nono Balena, the Nono Nive and the Noel Bilomi, reached 
the confluence of this last river with another coming from the north 
and to which by common agreement the name of Oe-Sunan was allotted. 

All the boundary line in the western and lower part of the basin of 
the Bilomi was sanctioned and definitely admitted as frontier by the 
treaty of 1904, Article 3, Number 9. At the time of the subsequent 
reconnaissance of June 17, 1909, it is stated in the proces-verbal that 
this point is not doubtful: “It is decided wnanimously that the survey 
shall be followed from this point, that is to say, the point where the commis- 
sion of 1899 stopped its work.”’ (First Dutch Case, annex III, page 4; 
first Portuguese Case, page 27.) The disagreement comes only as to 
what is to be done from this point on, whether toward the north (Dutch 
claim) or in the easterly direction (Portuguese claim). Now this point, 
at which the work was suspended in 1899, starting from which the dis- 
agreement had arisen in 1899 and 1902, was marked on the official map 
signed in a contradictory manner by the boundary commissioners of the 
two nations February 16, 1899. It is this very point which was con- 
sidered when in the conference at The Hague of 1902, the delegates of 
the two states solved the dispute by pronouncing in favor of a frontier 
extending toward the north and designated by the name of line A-C. In 
drawing up this map of February 16, 1899 (annex IV appended here) 
under the map annexed to the convention of 1904 (annex III, appended 
here), they state that there is absolute agreement between them as 
to the location of the point in question. 

The Portuguese Government, moreover, does not contest very sharply 
the location of point A, for in its first case it expresses itself as follows, 
page 10: “There is no pretension to deny that the line starts from 
point A. What is debated is the subordinate inflexions * * *,”’ and 
farther on page 15: ‘“‘There is no denial that the frontier concerned 
starts from the point where the surveyors were prevented from going 
farther; what is denied is that they had the intention of running it north 
from there.”’ 
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From the above it results that the arbitrator is certain that three 
points of the line A-C have been duly established incontestably, and 
not even contested: point C in the north, the source of the Noel Meto 
in the middle, and point A in the south, at the spot where the boundary 
work was suspended in 1899. These three points certainly correspond 
to the intention of the parties when they negotiated the project of the 
convention of 1902 and transformed it into the convention of 1904. To 
admit another solution as to the location of point A, moreover. would 
again place in question the frontier of the lower course of the Noel Bilomi 
agreed upon by Number 9 of Article 3 of the treaty of 1904; now, Num- 
ber 9 is not contested and is not in litigation. 

3. There now remains to examine the part of line A-C comprised 
between point A in the south and the source of the Noel Meto in the 
middle of line A-C. 

Here again, and always, we must look for the real and harmonious 
intention of the parties when they bound themselves: 

In 1902 two propositions were in sight: That of Portugal had been 
formulated as follows in the proces-verbal of the session of the boundary 
commissioners held at Koepang, February 21, 1899 (annex II in the 
second Dutch Case): “From this last point (point A), the length of the 
Noel Bilomi as far as Nunkalali, from there crossing Tasona, Kin Napua, 
Humusu, as far as the source of the Noel Boll Bass; then the length of 
that river as far as its mouth.”’ At the conferences of The Hague of 
1902, this survey (D-B) was abandoned at the session of June 26th by 
the Portuguese delegation and replaced by the demand for an inter- 
mediate and diagonal survey A-B, which would have the course of the 
Noel Boll Bass as a frontier in the northwest instead of the Noel Meto 
(see map II here appended). On the 28th of June the Portuguese dele- 
gation abandoned this retreating line (ligne de retraite) A-B, moved 
back westerly from the Noel Boll Bass to the Noel Meto, and accepted 
line A-C claimed by the Netherlands. This line A-C was immediately 
traced on a map which officially had been annexed to the treaty of 1904 
see map annex ITT). 

On this map the frontier, starting from point A where the undisputed 
frontier of the lower course of the Noel Bilomi ends, ascends in a north- 
erly direction the course of a small affluent called Oe-Sunan by common 
agreement, then continues northerly as far as the location, then not 
known, of the source of the Noel Meto. This survey on the map was 
defined and commented on as follows in the treaty, Art. 3, Number 10: 
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“Starting from this point (A) the boundary follows the thalweg of the 
Oe-Sunan, crosses Nipani and Kelali (Keli) as much as possible, strikes 
the source of the Noel Meto and follows the thalweg of that river as far 
as its mouth.”’ Now this text, made definitive in the treaty of 1904, 
reproduces word for word the text proposed by the Dutch commissioners at 
that same session at Koepang, February 21, 1899, in opposition to what 
the Portuguese claimed at that time. Simply calling to attention these 
two maps and the fact that in 1902-1904, the Portuguese proposal was 
ignored totally and the Dutch proposal inserted word for word, suffices 
to establish by evidence the intention of the contracting parties: when 
they negotiated and signed the agreement of 1904 they adopted the 
Dutch survey and threw aside the survey desired by Portugal on that 
part of the frontier of the two states in the Island of Timor. Thus, in 
the mind of the arbitrator, the two parties had a real and harmonious 
wish to adopt the most western survey, not only on the northern slope of 
the island between the Noel Boll Bass and the Noel Meto, but also in 
the center of the island, between the source of the Noel Bilomi and the 
source of the Noel Meto. 

It is now fitting to enter into the details of examining the most western 
survey: 

4. Portugal observes today that the water-course marked Oe-Sunan 
on the official maps of 1899 and 1904, and in Art. 3, Number 9 of the 
treaty of 1904, does not exist; that really this water-course bears the 
name of Kabun among the members of the Tumbaba tribe or of Leos 
among the members of the tribe of Ambeno, and that the true Oe-Sunan 
is to be found six or seven kilometers farther to the east. It is true, the 
Portuguese Government adds, that this other Oe-Sunan is not an af- 
fluent of the Bilomi river, that it takes its source at a certain distance 
from that river, on the north slope of Mount Kinapua, but this other 
Oe-Sunan and Mount Kinapua are claimed by the Ambenos (Portuguese) 
as from ancient date forming the frontier between them on the west and 
the Dutch Amakonos on the east: So it is this other river, in the opinion 
of the Portuguese Government, that the two governments had in mind, 
when in Article 3, Number 10 of the treaty of 1904 they stipulated that 
the frontier would follow the course of the Oe-Sunan. 

To appreciate the scope of this allegation there is reason to recollect 
that, on the map prepared by the boundary commissioners of the two 
Nations at Koepang, February 16, 1899 (map annex IV) the frontier 
then demanded by Portugal is indicated by a dotted line following the 
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presumed course of the Noel Bilomi upstream in an easterly direction 
starting from the point (A) where the said commissioners had to stop 
their work at that time, that is to say, starting from the confluence of 
the Noel Bilomi with what then by common agreement was called the 
Oe-Sunan; in the map of 1899 care was taken to have the dotted line 
followed with the words ‘‘ Noel Bilomi”’ so as to indicate well the Portu- 
guese commissioners’ desire to follow the course of the river while as- 
cending it. 

Qn the other hand, at the time of the treaty of 1904, all of the dotted 
line east of the point where a halt was made in 1899 was suppressed, to 
show clearly that there was no longer reason to ascend in an easterly 
direction the then unexplored course of the Noel Bilomi, and that on 
the contrary the frontier should proceed toward the north (see trans- 
parent map annex III). This implies, in the mind of the arbitrator, the 
harmonious intention to grant, from point A upstream, both banks of 
the Noel Bilomi to the Netherlands. 

Another fact which to the arbitrator seems to imply the harmonious 
intention of the parties at the time of the signature of the convention 
of 1904, is that, in the description of the frontier proposed by the Portu- 
guese commissioners in 1899, they suggested the following survey west 
to east: “ From this last point (the confluence of the Noel Bilomi with the 
affluent at that time named Oe-Sunan) the length of the Noel Bilomi 
as far as Nunkalai, from there crossing Tasona, Kinapua * * *;”’ ac- 
cording to this Portuguese description Nunkalia is to be found east 
of the river Oe-Sunan and west of Kinapua. Now, the other Oe-Sunan 
river, now claimed by Portugal as a frontier, is situate several kilometers 
east, and not west, of Nunkalai, from which results the impossibility 
that this river had been considered by the Portuguese delegates in their 
proposals of that time. 

What further confirms this impression of the arbitrator is the fact, 
that the new Oe-Sunan, this one which, six kilometers to the east, has 
its source on the northern watershed of Mount Kinapua, is not an 
affluent of the Noel Bilomi. 

Finally, this other Oe-Sunan does not proceed ‘toward Nipani and 
Kelali (Keli)”’ as the treaty of 1904 prescribes it, but is very quicky 
confused with other rivers flowing east and finally ends in regions in- 


contestably Dutch. 
Together all of these concordant circumstances lead the arbitrator 
to the conviction that there is no need to pause on the mistake of name 
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made by the boundary commissioners in 1899 and by the negotiators 
of the international acts of 1902 and 1904 when they gave the name of 
Oe-Sunan to Kabun or Leos, and that, on the contrary, there is reason 
to admit that it is this very Kabun or Leos that the parties intended 
to consider as properly to serve as a frontier from point A north. This 
mutual error of the commissioners of both nations is explained, moreover, 
when one states that most of the water-courses of that region bear several 
names or bear the name of the country which they cross and that a 
region neighboring to Kabun or Leos has the name Sunan the sound 


of which resembles that of Oe-Sunan. 

To admit any other solution, to accept a survey mounting the course 
of the Noel Bilomi as far as Mount Kinapua, then passing into the basin 
of another Oe-Sunan which is not an affluent of the Bilomi, and which 
does not proceed toward Nipani and Kelali, would be contrary to the 
whole spirit of the negotiation of 1902-1904, and irreconcilable with the 


map annexed to the convention of 1904. 

Portugal could not, at this late time, claim equitably between the 
Noel Bilomi and the source of the Noel Meto and, in connection with a 
setting of metes, almost exactly the territory which it renounced ex- 
pressly in 1902-1904 for compensations deemed sufficient by her or 
because she wished to avoid an appeal on the part of the Netherlands to 
arbitration or to more extensive claims in the Oikussi region (see maps 
annexes V and VI). 

In other words, there devolves from what has gone before the convic- 
tion that the will of the contracting parties ought to be interpreted 
in the sense that, starting from point A situate on the Bilomi river, the 
frontier follows in a northerly direction the thalweg of the river Kabun 
or Leos as far as the source of this last water-course wrongly called 
Oe-Sunan in 1899, 1902 and 1904. 


The reasoning elucidated above under Number 4 would be superfluous 
if, as the Government of the Netherlands affirms (second Case, Num- 
ber VII, page 6), the last reconnaissances made on the premises estab- 
lished that this new Oe-Sunan does not exist and that the water-course 
to which this name has been given by the Portuguese is in reality called 
Noel Polan or Poeamesse. 

5. We have now but to seek the intention of the parties for that region 
included between the source of the Kabun or Leos river (wrongly called 
Oe-Sunan in 1899-1904) and the source of the Noel Meto. 
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The convention of 1904 is expressed as follows: “The thalweg of the 
Oe-Sunan, (recognized above under number 4 as rightfully called Kabun 
or Leos) crosses Nepani and Kelali (Keli) as much as possible, (and) 
strikes the source of the Noel Meto. * * *” 

The Dutch boundary commissioners and their government propose 
to connect the sources of the Kabun and Noel Meto rivers by following 
almost exactly the dividing line of the streams, that is to say, a series of 
peaks of which the principal ones, from north to south, have the names 
of Netton, Adjausene, Niseu or Nisene, Wanat or Vanate, Fatu Nipani 
or Fatoe Nipani, Fatu Kabi (Fatoe Kabi) and Kelali (Keli). 

This proposal is contested by the Portuguese Government because 
it would be contrary to the intention of the parties whose aim was, at 
the time of the conclusion of the treaties between the two governments, 
not to divide the native states; now, that line detaches the whole eastern 
part from Portuguese Ambeno. In its first Case, and especially in the 
annexes to the second, the Portuguese Government invokes the deposi- 
tions of numerous native chieftains to prove, in substance, that the whole 
space which would be attributed to the Netherlands is a part of Ambeno 
and belongs to the Ambenos. Besides this they invoke a private map 
edited at Batavia on which the Ambenos are indicated as occupying the 
territory claimed by the Netherlands. The Portuguese Government is 
of the opinion that Ambenu-Oikussi was granted incontestably to Portu- 
gal by the treaty of 1859, and that the tribe of Ambenos could not be 
partitioned between two sovereignties. 

Once again must the arbitrator seek to reconstitute the will of the 
parties. Now according to the test of the treaty of 1859 Portugal ob- 
tained only the “‘part’’ of the state of Ambeno that “has raised the 
Portuguese flag;’’ that certain parts of Ambeno were considered, since 
1859, as remaining under the sovereignty of the Netherlands, would be 
nothing anomalous. Further than this, the private map edited at 
Batavia could not be weighed in value with the two official maps signed 
by the commissioners or delegates of the two states in 1899 and 1904, 
and on these two official maps (annexes III and IV) the name of Am- 
beno does not figure within the disputed territory; both put that name 
west and outside of the disputed territory. Moreover, it results from 
the documents at hand that since 1899 the Dutch commissioners pro- 
duced declarations of the native Tumbaba and Amakano chieftains 
assuring that this territory belonged to them and was not a part of Am- 
beno (annex III in the second Dutch Case, declaration made at the 
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session held at Koepang, February 21, 1899.) Thus we find ourselves in 
the presence of contradictory assertions of natives. The latter in 1899 
had been fighting for more than twenty years (first Portuguese Case, 
page 22) at the time of the arrival of the boundary commissioners in 
that region, and the Portuguese Government (in its first Case, page 9) 
acknowledged it as “certain that the peoples east of Oikussi Ambeno 
have disputed the contiguous territories for a long time and that these 
peoples are so intermingled that it is difficult to distinguish what really 
does belong to them.”’ See also in the second Portuguese Case, page 10, 
the deposition of the native Ambenos Bene Necat: ‘The eastern part 
of Oikussi and Ambeno was inhabited by the Tumbaba people who 
were driven out of there three generations ago * * * by the Am- 
benos. * * * Since then that region has been desert, although it 
has been overrun by both Tumbabas and Ambenos.”’ 

The intention of the parties at the time of the negotiation of 1902 is 
found documented in the proces-verbal of the session of June 26th (proces- 
verbaux, page 7) during the course of which the first Portuguese delegate 
himself advised ‘‘not to allow one’s self to be guided too much in this 
business by humanitarian motives toward the peoples of the Island of 
Timor; for petty causes these tribes quit their native soil to set up else- 
where, and several times they have left Dutch territory to establish 
themselves in Portuguese territory, and vice versa.’ The next day, 
proces-verbaux, page 11, the first Dutch delegate observed that his gov- 
ernment was making ‘‘a great concession”’ in not claiming the whole of 
Ambeno, “considering that according to his opinion the convention of 
1893 implied the disappearance of the enclave of Oikussi;’’ he declared 
that if the two governments were not able to come to an arrangement 
on the basis of the line A-C proposed by the Netherlands, the latter 
would consider itself bound to have recourse to arbitration to decide 
whether Ambeno was an “enclave’’ that ought to be granted to it en- 
tirely, and then, June 28th, the Portuguese delegation accepted line 
A-C without restriction or reservation as had been claimed by the 
Dutch delegation. 

From all these facts there results the conviction of the arbitrator that 
in 1902-1904 an agreement was reached without taking into account the 
chance of detaching such or such a parcel claimed by the Ambenos, the 
Tumbabas, or the Amakonos, and expressly stating that there would 
be no preoccupation with the claims, contradictory as they were, of the 
natives. In other terms, from the proces-verbaux of 1902 there results 
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the conviction of the arbitrator that Portugal accepted line A-C as it 
was claimed by the Netherlands, precisely because Portugal preferred to 
abandon claims of «a secondary order to the east, in order to save the 
big piece, that is to say, in order to save what the treaty of 1859 calls 
the “enclave” of Ambeno-Okussi. The Government of the Netherlands, 
in the mind of the arbitrator, also correctly maintains in its second Case, 
page 2, that nothing in the treaty of 1859 prevented the division of the 
kingdom of Ambeno, and adds: “Even if the treaty of 1859 did not 
sanction such a division, the Portuguese Government legitimately could 
not oppose such a division now. Such objections would come too late, 
and ought to have been raised before the conclusion of the treaty of 
1904.” 

The arbitrator observes, moreover, on the two official maps of 1899 
and 1904 (annexes III and IV) that Nipani is indicated as being very 
close and slightly to the east of line A-C, a short distance from the source 
of the Oe-Sunan (recognized at present as rightfully called Kabun or 
Leos); if the survey now claimed by Portugal were adopted, that survey 
would pass very far to the east and north of Nipani, and consequently 
would ‘‘cross”’ that territory still less than the survey proposed by the 
Netherlands. It is true that the Portuguese Government locates Nipani 
(see the map annexed under Number VI of the first Dutch Case and 
the word Nipani written in blue on the map here appended, annex IV) 
northwest of the disputed territory, but this unilateral Portuguese 
map could not be weighed in opposition to the two official maps of 1899 
and 1904 (annexes III and IV), signed by the delegates of the two states; 
besides, even on this exclusively Portuguese map, the frontier desired 
by Portugal seems surveyed to the north of Nipani and does not appear 
to “cross” that territory. 

6. The Government of the Portuguese Republic finally objects to 
this survey of a line almost due north and south between the source of 
the Kabun or Leos river and the source of the Noel Meto, since it is a 
land frontier, necessitating the placing of metes, while the eastern line 
suggested by Portugal is formed essentially by a succession of streams, 
which is preferable in order to avoid conflicts among the natives. In the 
mind of the arbitrator, this objection rests on no information resulting 
from the negotiations of 1899 or 1904. On the southern frontier of 
Okussi-Ambeno, the frontier adopted in 1904 in not a few points is in- 
dependent of water-courses and ought to have been or would have been 


marked on land by metes. The very survey suggested by Portugal 
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would also admit of being in part on land and necessitating the setting 
of metes, notably at the southeast angle (in the environs of Mount 
Kinapua, between the course of the Bilomi river and the river called 
Oe-Sunan by the Portuguese), and at the northeast angle (between the 
sources of the river by the Portuguese called Ni Fullan and the source 
of the Noel Meto). 

The survey suggested by the Dutch boundary commissioners would 
appear to the arbitrator to constitute a frontier sufficiently natural 
easily to be bounded on land. 

It consists of a continuous series of rather high summits, from north 
to south, bearing the names of Netton, Loamitoe, Adjausene, Niseu, 
Wanat, Fatoe-Nipani, Kelali or Keli, of which the altitude is indicated 
as from 500 to 1,000 meters. This range serves as a watershed, and the 
rivers east of that line run east. Thus it does not seem that it would be 
difficult technically to proceed to the boundary along that range of ele- 
vations, the general direction of which corresponds entirely to the theo- 
retical line A-C adopted by common agreement in 1904. 
VII. ConcLusions 
The preceding considerations of fact and law lead the arbitrator to 
the following conclusions: 

1. The treaty of 1859 had granted to Portugal in the eastern part of 
the island of Timor, the Oikussi-Ambeno “enclave,” and at that time 
the Netherlands ceded to Portugal “that part of Ambenu which, for 
several years, has raised the Portuguese flag.” 

2. The purpose of the convention of 1893 was ‘‘to establish in the 
clearest and most exact fashion the boundary”’ of the respective posses- 
sions in Timor and “to cause the enclaves now existing’’ there ‘to 
disappear.”’ 

3. The convention of 1904 rectified the frontier in the center of the 
island by granting Portugal the Dutch enclave of Maukatar and other 
disputed territory, and in the southwestern part of the island the Portu- 
guese enclave of Noemuti to the Netherlands. On the other hand, dur- 
ing the negotiations of 1902 the Netherlands renounced raising the 
greater question of whether Oikussi-Ambenu was, as the treaty of 1859 
indicated it, an “enclave” rightfully reverting to them. This agree- 
ment was reached under the condition, expressly accepted by Portugal, 
of adopting for the eastern frontier of the kingdom of Oikussi (Ambenu) 
line A-C claimed by the Netherlands during the negotiations of 1902. 
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This line A-C was established by the treaty of 1904. (See map annexes 
I and II.) 

+. Point C of this line is not disputed; it is located on the north coast 
of the Island of Timor, at the embouchure of the Noel Meto into the 
sea, the course of which river was substituted in 1902-1904 for the course 
of the Noel Boll Bass river, located farther east and claimed by Portugal. 

The course of the Noel Meto, of which the thalweg was to serve as 
the frontier as far as the source, was recognized, is not disputed, and a 
mete was set contradictorily at its source. 

5. Point A at the southern end of the line agreed on in 1904, is the 
point where the boundary work was interrupted in 1899. This has not 
been disputed seriously by Portugal, who twice in the first Case uses 
the words: “It can not be denied that the line starts from point A, to 
which the proces-verbaux of the negotiations refer (p. 10). * * * It 
is not disputed that the frontier concerned does not start from the point 
where the surveyors of 1899 were hindered from going any farther” 
(p. 15). To dispute the location of point A would again put in question 
the boundary of the lower course of the Bilomi downstream from that 
point; now, that part of the frontier was settled definitely by Number 9 
of Article 3 of the treaty of 1904; moreover, point A was marked con- 
tradictorily on the official maps of 1899 and 1904 (see annexes III and 
IV). 

6. Starting from point A the negotiators of 1902-1904 found them- 
selves confronted with two proposals. One, the Portuguese proposal, 
consisted in ascending the Noel Bilomi river as a frontier in an easterly 
direction as far as Nunkalai, then directing the frontier to the north, 
through Humusu, finally striking the source of the Noel Boll Bass spill- 
ing into the sea east of the Noel Meto (line B-D). The other, the Dutch 
proposal, said A-C line, consisted in striking north from point A as far 
as the sources of the Noel Meto. The negotiators clearly and categoric- 
ally repudiated the first Portuguese survey to accept the second line 
A-C claimed by the Netherlands; on the map annexed to the treaty of 
1904 they granted to the Netherlands both banks of the Noel Meto up- 
stream from point A, at which the boundary runners had stopped their 
work in 1899 (see maps III and IV). 

7. The description of this line A-C in the treaty of 1904, Article 3, 
Number 10, the maps contradictorily sketched in 1899, and on which 
the negotiators of 1902 deliberated, and finally the official map annexed 
to the treaty of 1904, mention an affluent at point A as properly form- 
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ing a boundary in a northerly direction, to which all parties gave the 
name of Oe-Sunan from 1899 to 1909. Today all parties agree this 
affluent really bears the name of Kabun or Leos. Another river subse- 
quently discovered about six kilometers farther east bears the name of 
Oe-Sunan according to the Portuguese, and rises north of Kinapua, a 


mountain situate very near the north bank of the Bilomi. ‘The existence 
of this Oe-Sunan stream is contested by the Netherlands, in their second 
Case, following two recent reconnaissances: this alleged Oe-Sunan really 
would be called Poeamesse or Noel Polan. 

In the mind of the arbitrator it is impossible that this other Oe-Sunan 
river, if it exist, could have been the one the negotiators of 1899 and of 
1902-1904 had in view, for 

(a) It is not an affluent of the Bilomi; 

(b) The frontier proposed by Portugal at this period and mapped by 
common agreement in 1902-1904 was, starting from point A and pro- 
ceeding cvasterly, to pass through Nunkala: then through Kinapua and 
west ot the source of this new river called Oe-Sunan by the Portuguese; 

(c) Both banks of the Bilomi upstream to the east of point A having 
been granted to the Netherlands in 1904, the affluent that is to serve as 
a frontier in a northerly direction cannot be sought upstream and east 
of point A. 

General principles for the interpretation of conventions demand that 
account be taken “‘of the real and mutual intention of the parties with- 
out pausing on inexact expressions or terms which possibly they have 
used erroneously.” It is true that the parties erred in giving the name 
Oe-Sunan to the affluent coming to point A from the north, but this is 
the only affluent (then erroneously called Oe-Sunan) which, in the har- 
monious thinking of the parties, was necessarily the point at which the 
frontier ought to leave the Noel Bilomi to proceed north,—and not 
any other river to which the Portuguese give the name Oe-Sunan and 
which would be located six kilometers farther east. In other words, the 
thalweg of the river today called Kabun or Leos is what ought to serve 
as the frontier from point A north. 

8. Starting south from the source of this Kabun or Leos river (wrongly 
called Oe-Sunan from 1899 to 1909) the frontier, according to the tenor 
of Article 3, Number 10 of the treaty of 1904, ought “to cross Nipani 
and Kelali (Keli) as much as possible’”’ to reach the source of the Noel 
Meto to the north. 

The boundary proposed by the Portuguese would go completely 
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around that region designated under the name of Nipani on the official 
map of 1904 and according to that map situated near the source of the 
Kabun or Leos; the frontier would be several kilometers distant from 
Nipani in an easterly direction. Even if, as does a Portuguese map 
which has no character because being contradictorily acknowledged, 
one gives the name of Nipani to a region located much more to the north, 
east of the sources of the Noel Meto, the frontier claimed by Portugal 
would not the more cross Nipani, but would go around it to the north. 

The treaty of 1904 prescribes the crossing of Nipani “as much as 
possible.”” The survey suggested by the Netherlands runs along the 


western part of Nipani and is nearer to it than the survey proposed by 
Portugal. 

%. Portugal objects that the line due north and south between the 
sources of the Kabun and the Noel Meto rivers would parcel the terri- 
tory of the Ambenos, granting part to the Netherlands and part to 
Portugal; this parcelling would be contrary to the treaty of 1859. 

In the mind of the arbitrator, this objection is not established in the 
sense that already in 1859 a“ part” of Ambeno was placed incontestably 
under the sovereignty of the Netherlands. Besides, in the course of the 
negotiations from 1899 to 1904, contradictory declarations of the natives 
were produced, the Dutch Amakonos and Tumbabas claiming the dis- 
puted territory, and the Portuguese Ambenos claiming it from their 
side. Thus the alleged parcelling is not demonstrated. More, it was 
understood in the conferences of 1902, on the observation of the first 
Portuguese delegate himself, that there was no need to be extensively 
preoccupied with the pretensions of the tribes who frequently displaced 
each other and passed successively from the territory of one of the 
states to that of the other. The objection that the territories even of 
one tribe ought not to be parcelled could not be entertained by the ar- 
hitrator, for it would need to have been presented during the course of 
the negotiations from 1902-1904; at this time it is too late, because the 
treaty of 1904, all that the arbitrator had to interpret Article 3, Num- 
ber 10, makes no mention of any intention of the parties never to divide 
native populations; on the contrary, that treaty ran the boundary line 
according to the conferences in the course of which it was understood 
that considerations of that kind ought not to be preponderant. 

10. The summit line proposed by the Government of the Netherlands 
between the source of the river Kabun (Leos) to the south, and the 
source of the Noel Meto to the north, is sufficiently natural to be sur- 
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veyed on land without great practical difficulties. It offers the advan- 
tage that the water-courses uniformly descend from that summit line 


toward the territories placed wholly under Dutch sovereignty. The 
survey suggested by the Portuguese Government, on the contrary, would 
attribute the upper and the lower part of these several streams to differ- 
ent sovereignties. 

11. In a general way, in fact, the demand of Portugal reproduces 
completely, for all the territory between the Noel Bilomi to the south 
and the Noel Meto to the north, the line that that state claimed in 
1902 and abandoned at the end of the conference of 1902 and in the 
treaty of 1904. If the present Portuguese claim were established, it 
would not be explained why the Netherlands in 1902 made a sine qua 
non condition of the rejection of this Portuguese demand. Conventions 
between states, like those between individuals, ought to be interpreted 
‘rather in the sense in which they can have some effect than in the 
sense in which they can produce none.’’ The Dutch threat to break 
off the negotiations in 1902 would have meant nothing if the intention 
had been to grant Portugal precisely the territory claimed by the Nether- 
lands as a condition for agreement. 

12. Finally, if we take the point of view of equity, which it is im- 
portant not to lose sight of in international relations, the summit line 
proposed by the Netherlands is not contrary to equity, in the sense that 
Portugal will receive more territory than it had reason to hope for ac- 
cording to the theoretical line A-C, to which she consented in 1904, 
before the land could be explored. Line A-C is wholly inside the ter- 
ritory that will revert to Portugal; the Portuguese Republic, in fact, will 
receive a better share than it ought to expect there (see map appended 
VII). If, on the contrary, the eastern survey suggested by the Portu- 
guese Government were adopted, the Netherlands could rightfully al- 
lege that they were being deprived of almost all the territory which 
theoretically was granted to them in 1904 as compensation for abandon- 
ing the enclave of Maukatar in the center of the Island of Timor and 
in compensation for abandoning Dutch claims to the whole of the Am- 
beno “enclave.” 

Consequently, 

The arbitrator, considering the two treaties signed at Lisbon, April 20, 
1859, and June 10, 1893, and the treaty signed at The Hague October 1, 
1904 between the Netherlands and Portugal for the boundary of their 
respective possessions in the Island of Timor; 
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Considering the compromis of arbitration signed at The Hague, 
April 3, 1913, and notably Article 2 thus couched: “The arbitrator, 
relying on the evidence furnished by the parties, shall decide, governing 
himself by treaties and the general rules of international law, how, con- 
formably with Article 3, Number 10 of the convention concluded at 
The Hague October 1, 1904, concerning the boundary of Dutch and 
Portuguese possessions in the Island of Timor, ought the boundary line 
to be fixed, starting from the Noel Bilomi, as far as the source of the 
Noel Meto;” 

Considering the diplomatic notes designating the undersigned as 
arbitrator through the application of Article 1 of the compromis; 

Considering the first and second Cases deposited in due time by each 
of the high contracting parties, as well as the maps and documents an- 
nexed to the said Cases; 

Considering the statements of fact and of law formulated above under 
Numbers I to VII; 

Considering the convention signed at The Hague October 18, 1907, 
for the pacific settlement of international disputes; makes the following 


AWARD 


Article 3, Number 10, of the convention concluded at The Hague, 
October 1, 1904, concerning the boundary of Dutch and Portuguese 
possessions in the Island of Timor, ought to be interpreted conformably 
with the conclusions of the Royal Government of the Netherlands for 
the boundary, starting from the Noel Bilomi, as far as the source of the 
Noel Meto; consequently it will proceed to the survey of that part of the 
frontier on the basis of the map scaled at 1/50,000 annexed under No. IV 
of the first Case deposited with the arbitrator by the Dutch Govern- 
ment. A reproduction of this map signed by the arbitrator is appended 
as annex VII to the present award of which it shall be an integral part. 

Expenses, fixed at 2,000 francs, have been deducted from the sum of 
4,000 frances consigned to the hands of the arbitrator in execution of 
Art. 8 of the compromis of April 3, 1913; the remainder, or 2,000 francs, 
shall be remitted in equal shares to the two parties, and receipted, at the 
moment of the notification of the award. 

Done in three originals, of which one shall be deposited and receipt 
therefor taken by M. the Secretary General of the International Bureau 
of the Permanent Court of Arbitration at The Hague, with His Excel- 
lency the Minister of Foreign Affairs of The Netherlands as notification 
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to the Royal Government of the Netherlands, and of which the second 
shall be deposited on the same day and in the same form with His Ex- 
cellency the Envoy Extraordinary and Minister Plenipotentiary of the 
Portuguese Republic near H. M. the Queen of the Netherlands, as noti- 
fication to the Government of the Portuguese Republic. The third 
original shall be deposited in the archives of the International Bureau 
of the Permanent Court of Arbitration. 
LARDY. 

Paris, June 25, 1914. 
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The British Empire and the United States: A Review of their Relations 
During the Century of Peace following the Treaty of Ghent. By Wil- 
liam Archibald Dunning, Professor of History and Political Philos- 
ophy in Columbia University. New York: Charles Scribner’s Sons, 
1914. 


We learn from the preface that this “delicate and difficult task’ was 
entrusted to Professor Dunning by President Nicholas Murray Butler, 
representing the Carnegie Endowment for International Peace and by 
authority of the American Peace Centenary Committee, and it is being 
circulated by the Carnegie Endowment. It is preceded by an Introduc- 
tion of some length by James Bryce, written after he had examined the 
author’s work. He pays him a well deserved compliment for the exe- 
cution of his task “with so much judgment as well as with a conspicuous 
impartiality,’ and adds some interesting comments on the general topic 
with the rare discrimination which distinguishes his writings. 

The title page properly describes the work as ‘‘a review of their [the 
two countries] relations during the century of peace following the Treaty 
of Ghent,” and it will be the judgment of every careful reader on com- 
pleting the volume that the task has been well done. It will take high 
rank as a philosophical and historical discussion of the relations of the 
two peoples in this interesting period. It cannot fail to have a marked 
influence in promoting the cause of international peace, the object which 
the Endowment and the Centenary Committee have so much at heart. 
This attractive narrative is replete with aptly worded descriptions of 
the many crises through which the two countries have passed in the 
century, when the various boundary disputes, the fishery questions, the 
slavery agitation, the Venezuela boundary and others, seemed to be 
threatening open hostilities. In none of these is the author’s command 
of language, array of cause and effect, of conflicting passions and preju- 
dice, and his intimate mastery of his facts, so conspicuous and charming 
as in his narrative of the Civil War. The effects on our foreign relations 
of that great political and social cataclysm have never been more cor- 
rectly or effectively portrayed. 

The book shows great research and careful study, and gives occasion 
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A few unimportant 


for very little criticism as to facts and conclusions. 
ones may be noted. The statement that a popular belief prevails in this 
country as to the War of 1812 that ‘the Americans won as decisive a 
triumph as that which was crowned at Yorktown” (page 9) is subject 
to some qualification. By the War of the Revolution we gained the 
great object for which it was fought, our independence. Every intelligent 
({merican knows that we gained nothing for which we fought the War 
of 1812. It is asserted that President Polk’s declaration in 1845 was an 
‘indefinite extension of Monroe’s doctrine” (page 132). This would not 
be accepted by the adherents of that doctrine today. The action of the 
Senate on the first Hay-Pauncefote Treaty is described as “diligent, not 
to say suspicious scrutiny,’ and the result is summed up in the words 
‘eventually the extremists had their way,” (page 331). The fact is that 
the first treaty did not repeal or supersede the Clayton-Bulwer Treaty, 
and it was the almost unanimous judgment of our public men that no 
treaty should be made which did not absolutely abrogate it. The Senate 
followed, not the ‘extremists,’ but the general judgment of the country. 
Prof. Dunning’s work constitutes a volume of over 400 pages, and it 
is possible that quite a number of those to whom it is sent by the Car- 
negie Endowment may be deterred in this busy age, by its size, from 
reading it. No one who had the leisure to peruse it carefully would wish 
any of it curtailed, but the critical observer might wish that the volume 
had been brought within a more reasonable compass by the author keep- 
ing more closely to his subject. Digressions into the realm of domestic 
polities, while interesting, tend somewhat to divert the general reader 
from the prescribed subject, and he fails to readily see the connection 
between it, for instance, and a discussion of Catholic emancipation, 
Daniel O’Connell and Parliamentary reform, or the United States 
Bank, the ‘‘spoils system,’’ and Jacksonism. While a curtailment as 
to these subjects is suggested, on one topic the author might well have 
dwelt at greater length. The most conspicuous element in preserving 
the hundred years of peace between the United States and Canada has 
been the disarmament on the Great Lakes, and it is the one measure 
which above all others today commends itself to the nations of the world 
as the best preventive of war. At different times during the century its 
utility was tested, as in the Canadian rebellion and in our Civil War, and 
it is to be regretted that so competent a writer as the author should not 
have more fully elaborated its advantages. 
The most serious defect of the book is that the author at times falls 
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into “a free and easy” style of writing both as to topics and public men. 
One of his chapters he styles ‘‘The Roaring Forties,” for what reason 
is not quite evident, unless it be on account of his low estimate of Presi- 
dent Polk. He cites in his table of contents ‘The Democracy’s sense of 
power and craving for bigness’’ and in discussing the annexation of 


Texas, refers to “the gleams of smudgy glory from the war in Mexico” 
(page 148), “American diplomats * * * diligently fishing in the 
murky waters of Latin-American politics’? (page 155), to the British 
Musquito coast action as “the diplomatic equivalent of a fraud” 
(page 162), and to the “wile and guile in the lobbies of legislation in 


Nicaragua and Washington” (page 165). 

But still more objectionable is the liberty he takes with the character 
and reputation of the statesmen of the two nations. ‘‘ Palmerston’s per- 
sonal concern about the Americans was of the slightest,”’ he writes, and 
that he regarded ‘“‘the United States as a vexatious intruder in the field 
of serious diplomacy” (page 154). ‘‘Lord Salisbury’s reputation in 
America was that of a case-hardened aristocrat,” and the fishery trouble 
was regarded as ‘“‘a manifestation of the unfriendly spirit which the 
prime minister was disposed to promote” (page 282). The election 
snare into which ‘the British minister at Washington Sir L. 8S. Sackville 
West”’ fell is described as ‘“‘a trick that anything above infantile sa- 
gacity would have detected”’ (page 283). 

President Polk is described as ‘‘the crude and narrow Tennessee 
Democrat”? who “offered a strange contrast to the broad culture and 
long experience of the British aristocrat ’’ (Palmerston), and his annual 
message of 1845 as a “belligerent pronouncement” (pp. 132, 153), the 
author losing sight of the fact that history accredits the administration 
of Polk as one of the most successful and useful which our country has 
enjoyed. The negotiations of his Secretary of State are characterized 
as “the almost tearful protests of the timid Buchanan” (page 131). 
In the review of the Trent affair it is stated that “‘Seward’s paper elicited 
scant applause from the experts of international law,” although on the 
next page it is stated that ‘the law officers of the crown, * * * the 
British legal authorities’? maintained ‘‘the precise ground that Seward 
took in his despatch”’ (pp. 214, 215). President Harrison’s administra- 
tion is described as ‘a policy of extreme and aggressive protection- 
ism. * * * In addition to this policy it brought to the front a 
personality which gave small promise of better relations with any foreign 


power. Mr. James G. Blaine became Secretary of State.” But the 


THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


inaptness of this characterization is shown by the author’s statement 
later on: ‘‘ Forebodings in this respect proved groundless’? (page 284). 
Mr. Olney’s attitude in regard to the Venezuela arbitration is dealt 
with in such language as the following: ‘Secretary Olney’s pronounce- 
ments were startling,” ‘‘audacious and arrogant dogmas” ‘ Olney’s 
note was startlingly new * * * somewhat coarse and repulsive ” 
pp. 306, 7 and 8). 

These characterizations in unfavorable terms of national policy and 
of statesmen held in high esteem would be quite allowable in an author 
who was writing a treatise on his own account, but it is given to be 
understood that in the present case he was engaged for a specific work 
by organizations which desired to have produced a volume which would 
promote international good feeling and not offend national sensibilities 
or awaken individual resentment. President Butler describes the en- 
gagement as a “delicate task,” but these citations seem to show a for- 
getfulness of the duty assumed. Nevertheless they are but as slight 
defects in a work which will take a high place in the historical and 


philosophical study of this important era in the world’s affairs. 
JoHn W. Foster. 


The Essentials of International Law. By Amos 5S. Hershey, Ph. D. New 
York: Macmillan Company, 1912. pp. xlviii, 558. $3.00 net. 


The above is a work of some 532 pages beside a Table of Cases of 8 
pages, a “‘ List of Authorities”’ of 29 pages and a careful index of 26 pages. 
The purpose of Prof. Hershey is, as he tells us, ‘to furnish the teacher 
and student with an up-to-date text adapted to the needs of the class- 
room,”’ and also to present the specialist as well as the general public 


with a “scientific treatise on the subject.’”’ The scheme of arrangement 
is to present in a clear, consecutive and concise text “‘the Essentials of 
International Public Law,” leaving 


to extended footnotes and closing each chapter with an elaborate bib- 


‘minor and controversial details”’ 


liography of the topic treated. “Those parts of international law which 
have been officially codified, viz., the Hague Conventions and the Dee- 
laration of the London Naval Conference of 1909” have been “in- 
corporated into the body of the text.” The historical chapters and 
those on “The Succession of States’”’ and “ Aérial Space”’ had already 
appeared in this JouRNAL. The work is based especially upon ‘‘ modern 
or contemporary as distinguished from the older sources and author- 
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ities’’ and free use has been made of the material found in late mono- 
graphs and periodicals. 

Professor Hershey is a graduate of Harvard in letters and in law, took 
his doctorate at Heidelberg and was for some time a student in Paris. 
The work we are reviewing shows in every page, as might be expected, 
the most thorough scholarship and the widest research. The author’s 
equipment is admirable and his care and industry obvious. Perhaps 
the most striking and interesting chapters are those devoted to a general 
view of the history and development of international law and the con- 
tributions of different periods and nations thereto. The succeeding 
chapters show sometimes the limits of space and the text seems some- 
what elemental, but it is always enriched with abundant and discrim- 
inating notes and always with a full bibliography, including not only 
english and American publications, but those of all nations and in all 
tongues, not omitting the valuable contributions of South American 
scholars. 

The author very successfully controverts the theories of Bentham 
and Austin that international law is not “a branch of true Law” showing 
that this theory is today “rejected by an overwhelming weight of au- 
thority except possibly in England and the United States,” and that 
“It is now generally agreed that the Austinian view of law is formal, 
narrow, arbitrary, unhistorical and unphilological,’’ a conclusion most 
gratifying to this reviewer, who has found Austin as profitless as tedious. 
It may not be improper to note that in the history of international law 
among the ‘authorities contributed by the United States,” apart from 
himself, Dr. Hershey enumerates six of the editors of this JouRNAL. 

He recognizes man as ‘‘a fighting animal almost constantly engaged 
in a desperate struggle for existence with his environment and frequently 
at war with his fellows,” but says he is “also a social and political being 
who has long since discovered that mutual co-operation and organization 
are at least as essential to human well-being and progress as are struggle, 


rivalry and competition.” 

He quotes the proverbial saying of Plutarch “ Woe to the conquered,” as 
showing the law of the ancient world, and traces the great amelioration 
of international relations and of the laws of men which have obtained 
especially since the writings of Grotius. He was not called on to record 
the terrible reversion to older customs, carried out with the ghastly 
efficiency of modern contrivance, which the present wars have witnessed 
and which make Plutarch’s proverb live again. 
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However, he points out that the massacre of 4000 prisoners by Napo- 
leon at Jaffa proved as impolitic as it was inhuman, since it stimulated 
the defenders of Acre to so desperate a resistance that it was successful 
and defeated the purpose of the invading force and compelled their 
retreat across the desert to Egypt (p. 374). 

The lesson of this incident should not now be forgotten. 

Perhaps the fate of Melos conquered by Athens shows that Greek 
culture was as pitiless as that of some modern states of intellectual 


reputation. Professor Hershey says (p. 37): 


“The whole male population of Melos was slain and the women and children sold 
into slavery. The Dorian people of Melos had committed the offense of trying to 
remain neutral during the Peloponnesian War. The Athenians frankly repudiated 
all considerations of justice and maintained that gods and men alike *‘always main- 


tain dominion, whenever they are stronger.” 


It is very interesting to see that the period of the French and American 
Revolutions, as in many other matters, ““ marks a new epoch in the his- 
tory of international relations.”’ 

“The Abbé de Saint-Pierre presented his ‘Project of Perpetual Peace’ 
and Montesquieu taught that the law of nations is naturally based upon 
the principle that the various nations should do each other as much good 
as possible in times of peace; in war as little harm as possible without 
injuring their true interests,” and presently under the lead of Washington 
our own country asserted and shortly established neutral right upon 
the high sea as never known before, greatly enlarging the freedom and 
safety of that great source of well-being and of civilization, international 
commerce. Mr. Hershey shows that this country has remained the 
principal champion of neutral rights ever since. 

It is curious in this work, as we contemplate the present German 
Empire, to learn that the Peace of Westphalia (1644-48) practically 
recognized the independence and legal equality of 355 sovereignties of 
Germany and it makes us realize the wonderful unifying work of Bis- 
marck. Considering the disregard of even the most solemnly and re- 
cently affirmed rules in the present European war, it is interesting to 
learn that at Aix la Chapelle (1818) “‘the Powers declared for the first 
time that it was their unalterable determination never to swerve from 
the strictest observance of the Law of Nations, either in their relations 
with one another or with other states,’ and to see that they held a 
series of congresses during the next four years authorizing interventions 


‘ 
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in Naples, Piedmont and Spain; that when the extension of this system 
to Spanish America was proposed the President of the United States, 
instigated by Great Britain, always hostile to the practice, promulgated 
in 1823 the Monroe Doctrine, which is still an abiding force in the inter- 
national policies of this half of the globe. 

Everywhere Dr. Hershey sustains himself by wide and varied re- 
search and citation, from which he is able to generalize with vigor and 
convincing force. Where there are conflicting views, he states both 
fairly and indicates with decision the prevailing or preferable doctrine: 
for instance, as to the elusive jurisdiction over aérial space (p. 233) 
where he approves Westlake’s formula “The state has a right of sov- 
ereignty over aérial space above its soil, saving a right of inoffensive 
passage (usage) for balloons and other aérial machines and for com- 
munication by wireless telegraphy.”’ This reviewer would suggest that 
it is now obvious that this right so saved must be further restricted to 
prevent espionage, especially as to fortified places, and interference with 
government wireless messages. The recent arrest and detention of 
Japanese airmen giving exhibitions near fortifications in our Pacific 
Islands, illustrates the necessity even in time of peace. It will be most 
improvident to adopt a rule which will expose the plan and arrangement 
of every fortification to aliens and hired spies in times of peace, and 
this difficulty is somewhat recognized on p. 234. 

The comments on Hall’s “otherwise admirable work” for “its anti- 
American bias upon several occasions” is wholly warranted, and that 
almost malignant bias is the one great defect in Hall’s otherwise most 
able and satisfactory treatise. The conflict of the American and English 
cases as to interest on debts where debtor and creditor are divided by the 
line of war is merely indicated. The English cases, it is submitted, are 
slight, ancient, and unsatisfactory and the subject much oftener, more 
recently, more fully and conclusively decided by the American courts 
against interest running in such cases (see article by this reviewer [Law 
Quarterly and Review, London}). 

Dr. Hershey (p. 496) cites an article by this reviewer on “Continuous 
Voyage”’ as in the Harvard Law Review of 1901. This is a slight error. 
The article was read at the Guildhall, London, August 2, 1910, and 
published in the Harvard Law Review, for 1911. 

A slight error also seems to have intervened in the text (p. 164), where 
the riots at New Orleans and Key West in 1851, it is said, “‘ resulted in 
the summary execution of a number of American filibusters in Cuba,” 
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whereas it is well known that the execution of the filibusters preceded 
and caused the anti-Spanish riots. (See Snow’s Cases, p. 181; 2 Whart. 
Dig. 600.) It is stated (p. 200), “Great Britain also asserts jurisdiction 
over foreign as well as native fishermen in the Moray Firth, Wortensen 
v. Peters, 14 Scots Law Times R., Pts. 13 and 14.” This great claim over 
2000 square miles of ocean was fully maintained in the case cited, but 
this reviewer has the written statement of the then British Ambassador, 
Mr. Bryce, that Great Britain has not adhered to this claim. 

The modern character of the book and the inclusion of the Hague 
Conventions and the Declaration of London, with extended notes 
and discussion, add, of course, much to its usefulness and authority. 
The errors which this writer has thought that he observed were of the 
slightest character and do not impair the value of a most thoughtful, 
solid, scholarly work, well arranged, clearly expressed, in which the gen- 
eral doctrines of international law are comprehensively and concisely 
stated, and sustained by ample and apposite citation, in which conflict- 
ing doctrines are compared and the reader guided to the better view, 
and in which a very noble and useful science is brought (if he allows 
this writer to say it), in the rather flippant expression which Dr. 
Hershey uses in his preface, “up to date.” 

Cuas. NOBLE GREGORY. 


Private international Law. By John Alderson Foote. London: Stevens 
& Haynes. 1914. pp. xliv, 595. 

This, the fourth edition of this well known work, has been prepared for 
publication by Coleman Phillipson, of the Inner Temple, Barrister-at- 
Law, himself an important contributor to the science of international 
law. 

Many improvements are noted in this edition; among them, the 
insertion of the later cases, and also of the date of each decision in the 
citation of it. Another important change is the omission of the partial 
summaries that in previous editions had been subjoined to the different 
headings. 

Even a cursory examination of the book would suffice to show that it 
is of inestimable value to the British practitioner, for from beginning to 
end it deals in the most thorough and practical way with the decisions 
of the English, Scotch and Irish courts. 

But there seems to have been little or no attempt to make as close a 
study of the colonial or American cases, or even to cite them. It is not 
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surprising that a review of the American cases was not attempted, since 
not only would that course have enlarged the work unduly, but it would 
have been perhaps of comparatively little value to the British lawyer. 

But from the standpoint of the colonial practitioner, it seems unfor- 
tunate that the relatively few such cases passed upon by the courts of 
the British colonies have not been subjected to the same rigid examina- 
tion as the decisions in the British Isles. 

In dealing with a subject like this, the principles of which are yet in 
the course of formation, the courts must feel their way and cannot be 
expected, as questions dependent on new principles or new applications 
of principles are presented, to give finished opinions, expressing the 
last word on the subject. In many such cases, upon further argument 
and with further light drawn from experience or other decisions, it 
might well be that the courts would find it proper to retrace their steps, 
or to base their conclusions upon reasoning other than that adopted in 
the earlier cases. In weaving these decisions together, therefore, one 
must expect to find various misfits. 

A question then presents itself whether a writer in a relatively new 
field like this would do better to confine himself to the actual decisions 
of the courts, on the theory that they have conclusively fixed the law 
upon the points they treat of, or to take the apparently presumptuous 
attitude that, having made a broad study of the subject in all its aspects, 
he is perhaps in as good a position as the courts (to whom the subject is 


presented in a very fragmentary way) to discuss the principles scientif- 
ically, and to fashion of the misfit decisions a seamless garment, even 
though in doing so he finds it necessary to condemn some rulings and 


point out what he may regard as errors of the courts. 

Our author has chosen the former path, and has contented himself 
with recording the holdings of the courts as fixing the law, so far as the 
British Isles are concerned. And he has succeeded admirably in his 
task, exhibiting a keen appreciation of the finer distinctions to be drawn 
hetween the decisions that cannot fail to be of great service to the pro- 
fession and to the courts in Great Britain. 

It may, however, be permitted an interested American reader to regret 
that one who has exhibited so wide a familiarity with the entire field of 
private international law, and who would be so competent to help to 
straighten out the errors of principle into which the courts may have 
fallen, has contented himself with merely recording those decisions, 


without comment on their soundness. 


THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


This, be it understood, is an expression of regret, not a criticism. The 
reviewer believes that the legal world and this particular field of law has 
lost much by the author’s omission to use his powers to correct as well 
as record the English decisions on this subject. And he feels it the more 
because of his conviction that this recently developed branch of juris- 
prudence should be launched along the right roads of principle, and 
that now is the time to lay the foundations of those principles in im- 
pregnable reason rather than in arbitrary and local rules. 

The book is divided into four parts, as follows: 

Under Part I (Persons) are discussed matters of status, including 
nationality, domicil, capacity, legitimacy, marriage, divorce and foreign 
corporations. It is worthy of note that the author regards and treats 
domicil as a status rather than as a situs,—as presenting a personal 
relation rather than as constituting a place of residence. 

Under Part II (Property) are examined matters relating to jurisdic- 
tion as to property, and the various modes of transfer and alienation of 
immovable and movable property, voluntary and involuntary, inte) 


vivos and post mortem. 

In Part III, Contracts and Torts are the subjects of discussion. Con- 
tracts are treated from the standpoints of jurisdiction and of the proper 
law governing them as to (a) Capacity to contract; (b) Formalities of 
the contract; (c) Legality of the contract; and (d) Essentials of the con- 
tract as to its construction, nature and incidents, performance, and dis- 


charge, respectively. 

Torts are discussed under the heads of jurisdiction, measure of the 
wrong done and measure of the remedy. : 

In Part IV, under the head of Procedure Generally and Evidence, 
the text considers: (a) Parties to the action; (b) Time within which the 
action is to be brought; (c) Mode of suing and enforcing process; (d) 
Evidence necessary and admissible; and (e) Proof of facts peculiarly 
foreign. 

Next follows a discussion of foreign judgments (a) in personam; (b) 
in rem; (c) in statum; and (d) lis alibi pendens. 

The book concludes with quite a full index. The mechanical structure 
of the work leaves nothing to be desired. It is beautifully printed on 
attractive paper, with running titles, broad margins, and marginal head- 
lines to each paragraph, all of which are great aids to the reader. 

RALEIGH C. MINor. 
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Report of the International Commission to Inquire into the Causes and Con- 
duct of the Balkan Wars. Washington: Carnegie Endowment for 
International Peace. 1914. pp. 417, maps, il. 

It is not for a reviewer to judge whether this inquiry was worth 
attempting, but only to describe how it was made, how far its conclu- 
sions are likely to guide the world’s actions and conscience, also whether 
it is calculated to raise the standard of conduct in future wars or to dis- 
courage war altogether. 

Let us say at the outset that there is much matter of a valuable and 
informing nature, bearing upon the social and religious differences of 
the Balkan people and upon the causes of the two wars which they have 
recently given rise to. Here were Greece and Servia under the Patriarch- 
ate, the orthodox Greek church; hard by was Bulgaria with her national 
church, in bitter feud with the Patriarch and excommunicated by him; 
adjoining all three lay Macedonia and Thrace under the sovereignty of 
the decadent Government of Turkey; while Austria and Russia as next 
friends but with unhallowed ambitions of their own, intrigued, tempted, 
restrained and advised in the distance. Given hundreds of towns and 
villages in Thrace and Macedonia settled jointly by Greeks, Serbs, Bul- 
gars and Turks, each race regarding the others with deadly hatred; and 
you have a powder mine only awaiting the spark. A temporary coalition 
against the Turkish oppressor was certain to be followed by a quarrel 
over the spoils. 

Now the Bulgars were predominant in Macedonia; through agitation 
and revolutionary clubs they sought to oust the Turk. For a moment, 
the Young Turk movement was regarded with hopefulness, but the 
policy of Ottomanization, boycotting the Greeks, and striking at Bul- 
garian clubs, churches and schools, by restrictive laws and by assassina- 
tion, in spite of promised reforms, showed how vain hope of betterment 
was. Then Servia, Greece and Bulgaria began to think of alliance. 
The Turkish-Italo war gave them an opportunity. But first how should 
territory if won be divided. They agreed in appearance, but subject to 
the Czar’s arbitration, and concluded agreements for joint military ac- 
tion secretly. Montenegro nothing loath came into the combination 
and actually began the war. The others followed, but apparently each 
distrustful of its allies, and determined to so manceuver as to gain a 
favorable position in the outcome. In prosecution of this war atrocities 
were committed, by Turks and Bulgars alternately as they had opportu- 
nity. Moreover, no sooner did the Greek and Servian armies enter 
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Macedonia than they began to join their nationals in the jointly settled 
villages and drive out the Bulgar residents with the idea of securing 
racial and religious homogeneity and bettering their chances of territory 
in the final settlement. Then came this sequence of events. Unlooked 
for Bulgarian success; cries for help from their co-religionists in Mace- 
donia; friction between army and state department at Sofia; the need 
of prompt decision between hostilities and demobilization; Savov’s 
sudden determination to attack; Bulgarian defeats by both Greeks and 
Serbs; Turkish advance and seizure of Adrianople; hostile action threat- 
ened also by Roumania; humiliation of Bulgaria surrounded by a ring 
of enemies. This was the second Balkan war. Savov’s blunder was fatal. 

So much of history was necessary to the report, as a preliminary to 
its inquiry into war methods. This investigation was based upon first 
hand information gathered by the commission as individuals in various 
places; upon the letters of war correspondents, consuls, and other per- 
sons of prominence entitled to credence; upon Servian and Greek official 
statements, Bulgaria failing to set forth her case; upon certain captured 
letters of Greek soldiers which were of an extraordinary nature; and so 
on. The value of this mass of evidence must depend upon the acuteness 
of the commissioners, their ability to discount the prejudices of witnesses 
and interpreters, their impartiality in the presence of such a mass ol 
revolting detail. But no one is likely to find fault with their conclusions, 
for the outside world had already come to the same opinion. 

These conclusions are briefly as follows. All the rules governing land 
warfare were violated by all the combatants, including Roumania. 
Non-combatants were slaughtered, women ravished, property looted 
and houses burned by the thousand by all the combatants. War in th 
Balkans had always been thus waged. Regular troops were less to blam 
than irregulars and hostile townsfolk. In much of the rapine, racia 
unification was sought by the expulsion or extinction of alien elements. 
On the whole Bulgars were less guilty than Greeks and Serbs, but per- 
haps that was a mere matter of opportunity. 

Besides atrocities, the economic effects of the two wars are reported 
upon and their moral and social consequences. The commission adds 
to its report a suggestion that a similar permanent commission be 
established by the Powers at The Hague to investigate subsequent mil- 


itary operations during their progress. Truly in this year of 1914, its 


hands would be full. 
As to the methods and practical value of this report, the reviewer 
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writes with some hesitation. For one thing, its pictures of corpses and 
devastation are neither nice nor necessary. For another, its impartiality 
is not beyond question. Again, owing to the hindrances offered it by 
Servia and Greece, we have doubts as to its completeness. That war is 
a brutal, savage thing, we, watching another and greater war, are quite 
ready to admit. That needs no proof. But that an investigating com- 
mittee can humanize war by reports upon past savagery or criticism of 
present brutality, involves a childlike credulity. The texts of the treaties 
of alliance and of the military conventions which prefaced the first war 
should have been given and an index would not have been amiss. The 
maps are not altogether easy to understand, and they do not clearly 
define the claims and their final adjustment in Macedonia. 

Sut the idealistic spirit which originated and animated the whole 


plan was no doubt admirable. 
T. 5. Woo.sey. 


Polarized Law. Three Lectures on Conflicts of Law delivered at the 
University of London. By T. Baty. London: Stevens & Haynes, 
1914. pp. xv, 210. 


The title of this book may appear frigid when interpreted too strictly 
in the vernacular; the metaphor is not geographical but mathematical 
and is adopted because the author conceives the status of an individual 
to be susceptible of different polarities according as it is referred to the 


decision of one national tribunal or another (p. 29). The term might be 
acceptable were the problems of private international law simpler than 
they are. Delving beneath the surface, we soon find that the polarities 
are not stable but are deflected according as the status of the individual 
is involved in one or another class of transactions. The author loses 
sight of this when he assumes that domicile is the firmly established test 
of status in England and the United States (p. 31). His cases show that 
the status is not always determined by domicile. Thus, capacity to 
deal with real property is referred to the lex situs, the capacity of infants 
and married women to contract is usually referred to the lex contractus 
(pp. 38-39). Even the capacity to enter into marriage is not consistently 
referred to the domicile. English courts look to the domicile only when 
the domicile is English. Where the réle is reversed and a person dom- 
iciled abroad enters into marriage with an English person in England, 
the marriage will be deemed valid. In the picturesque language of the 
author: ‘Apparently an Englishman takes his personal law abroad in 
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this matter and a foreigner deposits his in bond at the Dover Customs 
House”’ (p. 41). In divorce the domicile becomes important not as 
controlling the status, but as a standard of jurisdiction. 

When the author says that the status of every individual is susceptible 
of different polarities according as it is referred to the decision of one 
national tribunal or another, it takes us nowhere, for the polarity of the 
status before an English or American tribunal is not always that of the 
domicile, but often varies according as the transaction occurred or the 
property was located in one or another jurisdiction. The ‘ polarities” 
of the status in the sense of the author would not be constant for the 
same individual, nor for the same forum; it would vary according as the 
case concerned capacity to marry, to contract, to deal with property, 


to make a will. 

In the third lecture, which we think by far the best, the author dis- 
cusses the now timely subject of domicile in prize law. As coming from 
one who vigorously opposed the adoption of the Declaration of London 
by Great Britain, the statement of the test of enemy character from the 
extreme British point of view is interesting (p. 121): 


War is an attempt to bring the antagonist to terms by crippling his powers of 
resistance. One way of crippling them is by laying hands on the goods of his sub- 
jects; they are always a resource for him. Another is by strangling the business con- 
cerns which are working in his territory; they give employment to his people and 
facilitate his commerce. Another is by seizing the goods of the people who are per- 
manently resident in his territory, and de facto contributing to his support, if only 


by spending their substance on his subjects. 


The book closes with a discussion of Continental theories of private 
international law and the Hague Conferences for the choice of law. 

The author’s style is seldom dull, often impulsive, resembling that of 
G. Bernard Shaw. Needless to say, then, that it is good reading. Sen- 
tences like the following, with veiled allusions to some of our own prob- 
lems, are by no means infrequent: ‘ You may keep out the Japanese, but 
it is a less easy matter to keep out the Japanese cottons” (p. 21). “‘Some 
adopt as their subjects all who were born in their territory, others, on 
the Irishman’s plea that kittens in the oven would not be loaves of 
bread, prefer the test of race and descent.” 

We venture to state that the claim made by the author that he is the 
first to make the full text of the Hague private law conventions, muck: 
less any detailed comment of them, accessible in English form, is not 
justifiable; curiously enough, he believes it, ‘whether such a claim can 
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be justified or not” (p. v). All the conventions then adopted were pub- 
lished in English ten years ago in the appendix to the present reviewer's 
translation of Meili. They are also fully discussed in the compendious 
new edition of Burge’s Colonial and Foreign Law, not to mention many 
articles in legal periodicals here and in England. 

ArTHUR K. KUHN. 


The West in the Diplomacy of the American Revolution. (University of 
Illinois Studies in the Social Sciences, II, Nos. 2 and 3.) By Paul 
Chrisler Phillips, Assistant Professor of History in the University 
of Montana. Urbana: University of Illinois. 1913. pp. 247. $1.25. 


As a field of historical investigation, the diplomacy of the American 
Revolution is by no means virgin soil, nor has the question of the West 
been neglected in the study of the negotiations leading to the treaty of 
1783. Dr. Phillips nevertheless suspected that intensive methods might 
discover fertile areas unexhausted by previous harvests. He has sub- 
jected the printed and manuscript materials of England, France, and 
the United States to a minute and critical re-examination; and, except in 
the highly improbable contingency of a considerable mass of new mate- 
rials coming to light in the future, the finality of his study is not likely 
to be questioned. This is the chief contribution of the book; it proves 
unmistakably that the field has been exploited to the very margin of 
utility. 

To some extent the book is a rehabilitation of Vergennes. No less 
than fifteen times we are told, in some form, that Vergennes had no 
desire to restrict the western limit of the colonies, or their navigation 
of the Mississippi. In the end, however, the insistence of Spain, and 
misapprehension of the importance which the Americans attached to 
those questions, caused him to support the Spanish demands. To quote 
from the preface, ‘‘ Vergennes himself did not regard his policy towards 
the West as unfriendly to his ally, or as inconsistent with the terms of 
the treaty of alliance, and, at no time, did he attempt to conceal his 
views. The evidence shows beyond doubt that he was conceding to the 
United States all he thought they had a right to claim.”” The author 
thinks, on the whole, that we lost rather than gained when Jay and 
Adams browbeat the venerable Franklin into approving the separate 
negotiation with England. This, he thinks, was exactly what Shelburne 
wanted, and what he was quite ready to pay for, the price being Canada, 
until the Americans made the mistake of offering it on their own account. 
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Quoting again from the preface, ‘The greatness of Franklin as a dip- 
lomat appears in a new light when it is understood that, but for the 
obstinacy of Jay and Adams, he would have obtained for his country 
the richest parts of Canada.”” The evidence supporting this conclusion, 
however, is merely the desire of Shelburne to detach the Americans from 
France, and Oswald’s informal remark to Franklin that he thought * the 
affairs of Canada would be settled to [your] satisfaction.” 

This review has an ungracious tone, despite the reviewer's apprecia- 
tion of the obvious thoroughness of Dr. Phillips’s work—for no one can 
doubt his thoroughness and painstaking care. That the law of diminish- 
ing returns was superior to such efforts has been his misfortune rather 
than the fault of his industry 

EUGENE ©. BARKER. 


Le doppie imposte in diritto internazionale. Gabriele Salviole. Naples: 
Luigi Pierro & Figlio. 1914. pp. iv, 93. Price Lire 2. 

The question of double taxation in international law is considered in 
this pamphlet. It is one which may conceivably have considerable prac- 
tical importance as part of a general scheme of equitable taxation, but 
the doubt arises at the outset whether international law is capable of 
furnishing any rule or guidance in the matter, and this doubt is not 
altogether dispelled. 

It is mainly in relation to succession taxes and income taxes that the 


possibility of double taxation arises, and it frequently no doubt has its 
origin in the diverse points of view of the several nations in reference to 
the particular impost in question,—is it real or personal; does it attach 
to the property taxed or to the taxable person? 

It would certainly be desirable to find some fair criterion which would 
be acceptable to all civilized nations. Until the present, practice has 
been hopelessly inconsistent, governed indeed by two factors only,—the 
practicability of reaching any particular kind of property for taxation, 
and, where intelligent foresight has exercised its full influence, the dangei 
of driving capital out of the country. 

The comparative importance of the bond of domicile and of citizen- 
ship, the locality of the property or the capital from which it is derivea, 
and of the juridical relations of its owner, all enter into the question. 


The taxation of real property is almost universally governed by local- 
ity, and the author’s own opinion seems to be in favor of applying the 
same criterion in general to personalty, but he admits that recent legis- 
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lation has not shown ground to hope for the adoption of such a rule gen- 
erally. 

As a matter of fact, with the recent increase in governmental expense: 
the search for taxable property has become even more strenuous than 
before, and any government hesitates to relinquish its right to levy on 
property of any kind that can in fact be reached. 

The most notable example of this kind of self-denying law in recent 
times is perhaps the New York Transfer Tax Law of 1911, by which the 
taxation on death of any property of non-residents excepting tangible 
property was abandoned. It may be noted that the author refers only 
to the earlier law of New York, and does not seem to be aware of the 
reform. 

The case against double taxation seems in equity to be much stronger 
so far as it refers to succession taxes than for example to income taxes. 
But it is true that in many cases of so-called double taxation the element 
of oppression is hardly present, and this also the author incidentally 
notes. 

He enumerates the diverse circumstances under which the objection- 
able condition may arise, and touches on the various systems of legisla- 
tion that affect it, but is neither very exhaustive in his treatment nor 
very satisfying in his tentative solution, and certainly suggests that the 
subject might repay a somewhat more extended examination, perhaps 
from a broader point of view than is afforded by private international 
law alone. 

JAMES BARCLAY. 


Die Besetzung von Veracruz (Zur Lehre von den volkerrechtlichen Selbsthil- 
feakten). By Dr. jur. Walther Schoenborn. Stuttgart: W. Kohl- 
hammer. 1914. pp. 60. 


On April 21, 1914, Admiral Fletcher, by command of the President 
of the United States, landed a force of marines at Vera Cruz, Mexico, 
and seized the Mexican customs office at that port. In the skirmish 
that took place with the Mexican troops, four Americans were killed 
and about twenty were wounded and the casualties on the Mexican side 
are estimated at one hundred. The next day, General Huerta, the d 
facto President of Mexico, handed the American Chargé d’affaires his 
passports. Dr. Schoenborn, in this interesting brochure, considers two 
questions: (1) To which category of the modes of redress known to inter- 
national law does the forcible action of the United States belong? (2) 
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Does international law authorize the forcible action taken by the United 
States in this case? 

The action of the United States, in the opinion of Dr. Schoenborn, 
was not war. This action was directed against Huerta, not against the 
Mexican state. War is only possible between states, and the United 
States had refused to acknowledge Huerta as a representative of the 
Mexican state. Dr. Schoenborn admits that the military occupation 
by one state of the territory of another state without its consent Is a 
grave violation of international law, and that in the present instance the 
rights of the state of Mexico were undoubtedly affected regardless of the 
controversy between the United States and Huerta. Still such acts 
of violence do not necessarily mean war. What determines their charac- 
ter as acts of war or means of redress short of war is the intention, the 
attitude of the nations involved. It is a case of war if either one puts 
that interpretation upon the acts of violence in question. In the present 
case, Dr. Schoenborn finds that neither nation took that position. As 
to the United States, the resolution of Congress of April 22, 1914, is 
conclusive, in which the employment of armed force by the President 
was sustained, but it was declared “that the United States disclaims 
any purpose to make war upon Mexico.” 

The author then examines generally the various modes of redress 
short of war recognized by international law (retorsion, reprisals, peace- 
ful blockade, intervention) with a view to finding in the military occu- 
pation of Vera Cruz a form of redress short of war; but he fails to classify 
it further than to say that it was an act of self-help taking the form of 
military force. 

Dr. Schoenborn finds that the action of the United States must be 
justified, if at all, not by the strict precepts of international law, but 
upon political grounds. He reviews the so-called ‘‘Wilson Doctrine.” 
[In its final analysis the conduct of the United States toward Mexico is a 
question of ‘‘ Machtpolitik,’’ which must be justified by its own fruits 
alone. GEORGE ©. Butter. 


A History of Diplomacy in the International Development of Europe. 
Vol. III. The Diplomacy of the Age of Absolutism. By Dr. David 
Jayne Hill. New York: Longmans, Green & Co. 1914. pp. xxvi, 
706. $6.00 net. 


This volume is called ‘‘The Diplomacy of the Age of Absolutism.’’ It 
opens with European diplomatic history in 1648, beginning with France 
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under Louis XIV, with “his precocious avidity.”” Under the guidance 
of that master of the art of diplomacy, Cardinal Mazarin, who stood for 
“the superiority of centrally directed influence over ill-organized and 
sporadic resistance,”’ the king became a, if not the, dominating power 
in Europe. The volume concludes with the diplomatic failure of France 
after her loss of Canada and India, and her unsuccessful attempt to 
prevent the partition of Poland and Turkey in 1772-74. It is not all 
French diplomacy. The Dutch Republic, Spain, England, Scotland, 
Italy, Austria, Prussia, Poland and Russia are important factors, 
and their relations and the parts played by them are given extended 
and careful consideration. But in the great struggle for territorial 
expansion and political influence, France, in the beginning, took the 
leading part, and Louis XIV succeeded for a time in establishing French 
ascendancy. This was accomplished largely through the practice of 
diplomacy. Even the wars were tragic passages in the diplomatic 
drama. 

The map of Europe was materially changed during the period. Reli- 
gion, politics, territorial expansion, commerce and ecclesiastical spoils 
were the dominating motives. Diplomatic agents represented the in- 
dividual potentate. Their methods were often devious and not infre- 
quently corrupt. But the ends to be attained were territorial expansion, 
colonial possessions and an extension of the sphere of political influence. 

The beginnings of world politics, the struggle for commerce and trade, 
are set forth with interesting detail in the rise and decline of the great 
Powers. England’s Navigation Act, passed in 1651, and in force for 
nearly two hundred years, gave to that country commercial supremacy 

-a position and power which she still holds and maintains. Speaking 
of this period the author says: 


Two things in this conflict are worthy of remark. One is that the cause of the 
quarrel is different from those with which we have hitherto been concerned. It is no 
longer the personal rivalry of Bourbon and Hapsburg, the zealous antagonism of 
Protestant and Catholic, nor yet the recurrent conflict of territorial sovereignty with 
the imperial tradition; it is a contest for primacy in commerce. The other observa- 
tion is that Europe is beginning to look beyond the narrow circle of the old em- 
pire. * * * We witness the beginnings of world politics, of the struggle for sea- 
power, and the premonitions of colonial wars. 


One of the most interesting periods is from 1697 to 1715. The Spanish 
monarchy was rich, both in its European possessions and its vast colo- 
nies in Africa, America, and the Oceanic Islands, all forming a mag- 
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nificent empire. The extravagance of its court, the weakness of its 
ruler, its decadence and the Spanish succession with French ascendancy 
and the stirring events which followed are intensely interesting. The 
Rivalry for European and Colonial Supremacy, is also an interesting 
chapter. That part which deals with the French, English and Spanish 
Colonies in North America, and the rivalry between the first two great 
nations will prove deeply attractive to American readers. 

A feeling of revulsion against absolutism and ‘‘reign by divine right” 
will be strong in the mind of the reader as he comes toward the conclu- 
sion of the volume—the partition of Poland. That a people should be 
disposed of in such a cool and calculating way by the agreement of two 
individuals is abhorrent certainly to a democratic mind. Absolutism 
and its fruits are illustrated in the following. 

In a conversation with Prince Henry at the Russian court in 1771, 
the Czarina casually remarked, referring to Poland, ‘‘Why should not 
everyone take something?’”’ This was reported to Frederick II, and he 
was so pleased with this frankness that later he addressed to the Czarina 
a memorial ‘‘on the most favorable moment for dismembering Poland 
between Prussia and Russia.”’ He says: 


It is best that possession be taken before any negotiation with the Turks is begun, 
because it will make them swallow the pill gently, if they are informed that it is an 
equivalent for which Wallachia and Moldavia are restored to them; and further by 
causing them to see that the Austrians, on their side, have given us the example by 
acting the same. As for the Poles, we must expect them to cry aloud, * * * for 
that nation, vain and intriguing, cries out about everything; but the army on the 
Vistula will cause these clamors to cease; and, after the conclusion of peace with the 
Turks, it will pacify Poland. 


We trust that we are moving away from absolutism, with power in a 
single man to prevent with armies the crying aloud of a nation that is 
being dismembered. 

To the general reader this volume is perhaps the most interesting of 
the three which Dr. Hill has written. The others, like this one, are 
charming in style and crowded with facts. But the present volume 
deals with that period, so interesting to readers and students of history, 
when the great nations of Europe were ‘“‘in the making.”’ It portrays 
brilliant men, more or less statesmen, wielding unlimited power. In- 
dividually these men are intensely interesting, but in the struggle and 
development of international diplomacy, their powers and skill in empire 
building form a study that calls forth both admiration and fear. Their 
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living, and accomplishments, and failures, are as interesting as a ro- 
mance, and profoundly instructive in the way in which they moved and 
created international life. The author, in his preface, says, ‘‘It is not 
an exaggeration to say, that for more than a hundred years the destinies 
of Europe were determined by a half dozen men in each generation, and 
their motives of action were largely personal.’’ The personality and 
ambitions of these men seemed at times to overshadow everything. 
They became the state. Their lives were largely the national life in 
international affairs. There is, therefore, a human and vital interest in 
this volume that is not to be found in the preceding volumes. The 
overmastering thought with these men was a universal temporal em- 
pire—a phantasm not unknown in our day. The reader of this volume 
will not want for impulse to continue to the end and, having read it, 
will have gained much historical knowledge and will have seen the be- 
may we call it—of di- 


ginning and early development of the science 
plomacy. 

Dr. Hill, referring to the sources of his knowledge, says, “‘ The extrac- 
tion of what is important to the international development of Europe 
from this voluminous mass of documents is a labor of such vast extent as 
to be beyond the capacity of any single investigator in the course of a 
lifetime.”’ How well he has done his work in the selection of material 
and with what accuracy he has presented it will be appreciated and ac- 
knowledged by every competent reader. A reviewer in a London paper, 
not too favorably disposed, has said of Dr. Hill and his work, “ He is 
well acquainted with the literature of his subject and he has selected and 
arranged his material with care and accuracy.” This judgment is 
truthful and just. 

CHARLES W. NEEDHAM. 
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